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© " Centers for Medicatige & Medicaid Services
" Department of Health and Human Services

NJHPCO Pallative Cae Organization

175 Glenside Avenue, Scotch Plains, NJ 07076
(908) 233-0060 ® Fax (908) 233-1630
www.njhospice.org ® E-mail: info@njhospice.org

- Attention: CMS-3844-P

. _-P.O.Box8010 |
-~ _Baltimore, MD 21244-8010 Re: File Code CMS-3844-P

- Dear Sir or Madam:: | | -

- This letter offers corhments on the proposed rule to revise the eX-istir{g conditions of participation that

hospices must meet to participate in the Medicare and Medicaid programs.

418.52 Patient’s rights.

Section (a)(1) The requirement to provide every patient with a written notice of the patient’s rights and
responsibilities will prove burdensome to a hospice serving an area in which many languages are
spoken. (For example, at least 24 languages are spoken in Newark, N. J. alone.) A patient’s right to
access hospice services should not be denied for lack of a written notice of rights in an obscure
language. The hosplce might be required, instead, to provide wntten notlce if a particular language is
spoken by more than X% of residents in its service area.

Section (a)(3) The requlrement to inform the patient and family of* the hospice’s drug policies at the
time of admission may discourage some patients from electing hospice care. The hospice might instead
be required to leave : an explanation of the drug pohc1es in the adm1ssron packet for later review with the
family. ! :

Section (a)(4) The patient’s mere understanding of his/her rights is inadequate. The patient should be
required to demonstrlate his/her willingness to comply with the plan of care.

418 54 Com rehensiive*as'sessment of the' ati'etit’
; : |

Overall — As is, this ,proposed condition would unproperly move hospice closer to the medical model,

__rather than the mterdxsmplmary decision-making model on which hospice’s:30 years of growth and
~ success have been based:. So often, it is the social’ factors that are paramount in-the initial assessment

and development of the plan of care. R

| :
Section (a)  The requlrement to make an initial assessment visit within 24 hours should be liberalized.
Hospices are often hard pressed to even get the first adrmsswn order from a physician — how likely are
we to secure a second order (after the 24 hours expire) if no one with Power of Attorney is available to
authorize election within 24 hours, or family members say on Fnday that it would be easier (or better) to
do this on Monday? | 1 :
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Section (b)  The requirement to complete the comprehensive assessment within four days after
election should be liberalized to seven days. The comprehensive assessment is likely to include visits by
several members of the hospice team; crowding those visits into four days, particularly as a family is
only starting to adjust to the prognosis, is inappropriate.

In neither case (a or b) should the brevity of current length of stay be used as justification of conditions
that are likely to be in place for up to two decades.

Section (d) Up to 15 days should be allowed for plan of care updates, for those agencies that want to
jibe benefit periods (which are divisible by 15) with plan of care updates.

418.56 Interdisciplinary group care planning and coordination of services.

Section (a)(2) This section should reflect current hospice practice, in which an administrative team is
typically responsible for development of policies. Where several interdisciplinary teams exist within
one hospice, it would be inappropriate for one to be designated for establishment of policy.

Section (d)  This section also should allow up for review of the care plan at intervals of up to 15 days.

418.76 Home health aide and homemaker seryices.

Section (h)(i.) Our understanding of the intent of this standard is that it discusses supervision of the
aide, not supervision of provision of care to every patient. Therefore, the first sentence should read, “A
registered nurse or qualified therapist must make an onsite visit to a patient’s home.” (rather than to the
patient’s home).

Section (h)(ii.)(iii) This section is unnecessary. The hospice is already required [in Sections (b) and (c)]
~ to assure aide competency in all tasks “that the hospice may choose to have an aide perform.”

418.102 Medical director.

Section (¢) It is inappropriate to require the medical director or physician designee to direct the
hospice’s quality assessment and performance improvement program. Some physicians are not trained
or competent to do so. To be sure, the physician must be involved in the QA&PI program, but the
interdisciplinary team as a whole should be responsible for it. This is indicative of the troublesome
tone of these proposed riles to move toward a medical model for hospice. Many of the most
important aspects of hospice care are non-medical, and these must be given full due in
management and assessment of services.

418.104 Clinical records.

‘Section (b) = This section unféjrly'burdens hbspice agencies. Neither nursing facilities nor home care
agencies are held to a standard by which the provider must be able to authenticate phys101an signatures.
Further, the phrase “primary author” is undefined.

Section (¢)  This section should be deleted as additional burden. The discharge summery is
sufficiently comprehensive to assure continuity of care. Duplication of the entire clinical record — which
could run into the hundreds of pages — is wasteful and unlikely to even be read by the new provider.
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418.106 Drugs, controlled drugs and blolog!cals, medlcal supplies, and durable medical
gulnment

Section (b)  As per our comments on 418.52(a)(3), discussing drug policy during the initial .
assessment would confuse many families and sometimes delay admission.

Further, the phrase “potential dangers” is unnecessarily harsh and should be removed.

418.108 Sgort—terni inpatient care.

This section should be changed to allow short-term inpatient care for crises of a psychosocial/family
nature. -

Further, hospices should be required to explain to families that there is a plan and/or goal to discharge
the patient from inpatient care. :

Section (a) This section should require 24 hour RN nursing services only for the general inpatient
level of care, not for the respite level of care. '

418.110 Hospices that prbvide inpatient care directly.

Section (0) Overall  This section should be removed completely as inappropriate for the nature of
hospice care. In those cases where hospices use physical and/or drug restraint, it is being done for
symptom management caused by the terminal illness (e.g., terminal agitation), not as a means of
behavioral management of, say, mental health or dementia patients. Drugs such as Haldol and Atavan
are appropriately used by hospice for management of symptoms.

- Section (0) (3) (ii) (¢) The requirement that the hospice medical director or physician designee must see
~ the patient to evaluate the need for restraint within one hour after its initiation will often prove
unworkable (e.g, overnight).

Section (0)(7) The Word “unexpected” should be placed before “death.”

418.112 Hospices that provide hospice care to residents of a SNF/NF, ICF/MR, or other facilities.

Section (d)  This standard is another example of how this proposal would move hospice closer to the
medical model of care. The overall coordination of care for a facility patient should be done by the
entire hospice interdisciplinary group and appropriate facility staff, not merely by physicians. The
section should be changed accordingly.

Section (e)(4)(iii) This section should be removed. It is adequately covered under points (i), (ii) and
@iv). :

Section (f)(3) The 14-day requirement should be changed to 15-day to provide the flexibility discussed
in our comments under 418.54(d). -




L]

Centers for Medicare and Medicaid Services - -4- July 20, 2005

Section (f)(4) Clarification is needed on the phrase “all caregivers.” We believe the intent is to specify
the Hospice IDG and the facility staff, and the wording should reflect that intent.

Section (h) Hospice is not in a position to require that patients be retained in an SNF, NF, ICE/MR or
other facility after they have been discharged from hospice. These requirements are better placed in the
conditions of participation governing the facilities specified.

418.114 Personnel qualifications for licensed professionals.

Section (c)(7) Generally, we believe that the needs of hospice patients and families justify the
requirement that hospice services be furnished by an MSW. Indeed, New Jersey has such a requirement
(plus requiring a year’s employment experience in a non-hospice healthcare setting). We recognize,
however, that the dearth of MSWs across much of the nation would make an MSW requirement very
burdensome to many agencies, particularly those in rural areas -- and therefore urge CMS to keep the
wording of Section 7 as is, requiring merely a baccalaureate from an accredited school of social work.

Section (d) This section should be reworded to clarify that the hospice need not obtain a criminal
background check on employees of contracted agencies. It is possible that such a requirement could be
expanded to an unworkable degree (e.g., DME delivery persons).

* * ¥

The Board of Trustees and the 39 licensed hospices that comprise the New Jersey Hospice and Palliative
Care Organization appreciate consideration of these comments by CMS.

Sincerely,

nald L. Pendley, R
President
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July 19, 2005

Centers for Medicare & Medicaid Services
Department of Health and Human Services -
Attention: CMS: 3844-P .
P.O. Box 8010 .

; Baltimore, MD 21244—8010

e

Re: Comrznents on the Proposed Rule for Hospice Conditions of Participation
To whom it rhay concern,

Enclosed please find one original set of comrhents and two copies regarding the Centers
for Med1care|& Medicaid Services’ proposed rule on Hosplce Conditions of
Part1c1pat1on , _ ¥

These comments are submitted by the Center for Medicare Advocacy (Center). The

Center is a national, non-partisan educatlon and advocacy organization that identifies and

promotes pollcy and advocacy solutions to.ensure that-elders and people with-disabilities

have access to Medicare and quality health care. “Any questions regarding our comments p
should be addressed to Mary T. Berthelot._She.can be reachéd by telephone at :
860.456.7790 or by email at tberthga)medlcareadvocaLv 0 rg.

Sincerely,

12 Rh A
Mary T. Berthelot
Attorney at Law

Judith A. Stein
Executive Director

WASHINGTON, DC OFFICE: 1101 VERMONT AVENUE, SUITE 1001 WASHINGTON, DC 20005 (202) 216-0028

[ S _ [N _




Center for Medicare Advocacy
Comments on Proposed Rule for Hospice Conditions of Participation

42 CFR § 418

Section Number

Proposed Rule

Center’s Suggestion

Comment

Definitions

§ 418.3

A social worker is a professional
who holds an MSW from an
institution of higher learning
accredited by the Council on
Social Work Education.

The term “social worker” is not defined in the proposed definition
section, but instead in the personnel requirements. This term should
be defined, as there is a great deal of confusion among the general
public as to who should be described as a social worker.

§4183
Definitions

A plan of care is a written
document which specifies the
hospice care and services
necessary to meet the patient and
family-specific needs initially
identified in the comprehensive
assessment. The plan of care is
updated as appropriate based on
the hospice’s ongoing
assessments.

“Plan of Care” is not defined in the proposed definitions. As eight of
the top deficiencies cited by surveyors have to do with the plan of
care, it is espécially important to define this concept. The suggested
language comes from § 418.56. .

Family is a unit of care. It does
not refer to kinship but to
individuals with whom the
patient has a significant
relationship and who are part of
the plan of care.

As the term “family” is frequently used in the proposed regulations
(for example, see § 418.56), and is used in a non-traditional sense of
the word that is not limited to kinship, it should be defined.

Continue to next page




individual who has
the authority under
State law (whether
by statute or
pursuant to an
appointment by the
courts of the State)
to authorize or
terminate medical
care or to elect or
revoke the election
of hospice care on
behalf of a
terminally ill
patient who is
mentally or
physically
incapacitated.

This may include a
legal guardian.

applicable law to act on behalf of
a beneficiary.

Section Number Proposed Rule Center’s Suggestion Comment
§418.3 Representative A representative is an individual | The suggested language is from 42 C.F.R. § 405.902. The proposed
Definitions means an authorized under State or other | language is unhelpful as it fails to acknowledge the State’s case law.

“Bereavement
counseling” is
defined as
“emotional,
psychosocial, and
spiritual support
and services
provided after the
death of a patient.”

Bereavement counseling is
emotional, psychosocial, and
spiritual support and services
provided before and after the
death of the patient to assist with
issues related to grief, loss, and
adjusting.

Good bereavement counseling begins before the patient has died.
Moreover, the requirements direct hospices to administer a
bereavement assessment as part of the comprehensive assessment
which must be completed within four calendar days of a hospice
election. (§ 418.54(c)(3)(i)) . This practice and direction should be
reflected in the definition.

Continue to next page
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Section Number

Proposed Rule

Center’s Suggestion

Comment

§4183
Definitions

“Clinical note” is
defined as a
“notation of a contact
with the patient that
is written and dated
by any person
providing services,
and that describes
signs and symptoms,
treatments and
medications
administered,
including the
patient’s reaction
and/or response, and
any changes in
physical or emotional
condition.”

...notation of a contact with the
patient that is written and dated
by any person providing services,
and that describes signs and
symptoms, treatments and
medications administered,
including the patient’s reaction
and/or response, and any changes
in physical, emotional,
psychosocial, or spiritual
condition.

As hospice care is comprehensive, this definition should be changed
such that the last clause reads, “physical, emotional, psychosocial, or
spiritual condition.”

Continue to next page
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Section Number Proposed Rule Center’s Suggestion Comment

Routine hospice care is care The four levels of care should be defined in the definitions.
§418.3 rendered in accordance with the
Definitions plan of care on an intermittent

basis in the patient’s home.

Continuous home care is at least
eight hours of continuous care, of
which at least half is provided by
a skilled nurse, in accordance with
the plan of care, provided in the
patient’s home during a period of

-|physical or psychosocial crisis.

General inpatient care is care
provided in an inpatient facility
which provides 24 hour nursing
services, for the purpose of
resolving either physical or
psychosocial crisis that cannot be
managed in the home.

Respite care is care provided in an
inpatient facility for periods of up
to five days for the sole purpose
of providing a period of relief
from the burdens of care-giving
for the patient’s family.

Homemaker services should be defined.

Continue to next page
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Section Number

Proposed Rule

Center’s Suggestion

Comment

Patient’s Rights

§418.52

§ 418.52(a)(1)

The hospice must.
provide the patient
with verbal and
written notice-of the
patient’s rights and
responsibilities in a
language and
manner that the
patient understands
during the initial
evaluation visit in
advance of
furnishing care.

The hospice must provide the
patient or representative with
verbal and written notice of the
patient’s rights and responsibilities|
in a language and manner that the
patient or representative
understands during the initial
evaluation visit in advance of
furnishing care.

As written, this proposed regulation may have the unintended
consequence of barring access to hospice care for individuals who do
not speak English or other languages commonly used in the United
States. Therefore this rule should be re-drafted so that it is reasonably
flexible.

For example, if a hospice cannot obtain a written notice of the
patient’s rights and responsibilities in a language and manner that the
patient or representative understands, but is able to obtain a translator
who is able to explain the meaning of the written document to the
beneficiary, the hospice should be considered to be in compliance
with the intent of the rule. .

§418.52(a)(2)

The hospice must
inform and distributg
written information
to the patient
concerning its
policies on advance
directives, including
a description of
applicable State
Law.

The hospice must inform and
distribute written information to
the patient or representative
concerning its policies on advance
directives, in a language and
manner that the patient or
representative understands,
including a description of
applicable State Law.

Advance directives are as important as rights and responsibilities and
should therefore be provided by the hospice in a language and manner
that the patient or representative understands.

If a hospice cannot obtain a written copy of its policy regarding
advance directives, including a description of applicable State law, in
a language and manner that the patient or representative understands,
but is able to obtain a translator who is able to explain the meaning of
the written document to the beneficiary, the hospice should be
considered to be in compliance with the intent of the rule.

Continue to next page.
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Section Number

Proposed Rule

Center’s Suggestion

Comment

§ 418.52(a)(3)

The hospice must
inform the patient

The hospice must inform the
patient or representative and

Patient Rights and family of the  |relevant family members in a
hospice’s drug language and manner that the
polices and individual understands, of the
procedures. .. hospice’s drug polices and
procedures...
§ 418.52(b)(1) The patient has the |The patient and family has the ’
right right
m 418.52(b)(DH(D) To exercise his or  |To exercise his or her rights as a
, her rights as a patient of the hospice or family .
patient of the member of a patient of the
hospice. hospice. -
§ 418.52(b) This section should address the fact that patients who refuse Do Not

Resuscitate status cannot be denied ro%moo care based on that

decision. . . o A

This section should address the fact that patients should not be denied
hospice care based on the cost of their reasonable and necessary
palliative care.

This section should also indicate that patients have a right to refuse
treatment and to formulate advance directives.

Continue to next page
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Section Number

Proposed Rule

Center’s Suggestion

Comment

§ 418.52(¢) Before care is Before care is initiated, the As written, this proposed regulation may have the unintended
initiated, the patient or representative must be | consequence of barring access to hospice care for individuals who do
patient or informed verbally and in writing, | not speak English or other languages commonly used in the United
representative and in a language that he or she States. Therefore this rule should be re-drafted so that it is reasonably
must be informed can understand, of the extent to flexible.
verbally and in which payment may be expected
writing, and in a from the patient, Medicare or For example, if the hospice cannot produce a written copy of the
language that he or | Medicaid, third-party payers, or | financial liabilities in a language and manner that the patient or
she can other resources of funding representative understands, but is able to obtain a translator who is
understand, of the | known to the hospice. This will | able to explain the meaning of the written document to the
extent to which include information regarding beneficiary, the hospice should be considered to be in compliance
payment may be payment of room and board with the intent of the rule.
expecteéd from the | should the individual reside in a
patient, Medicare SNF or NF.
or Medicaid, third-
party payers, or
other resources of
funding known to
the hospice.

Comprehensive

Assessment

§ 418.54
A review of the A review of the patient’s Concern for safety mandates that the review of the patient’s medications

§ 418.54(c)(3)(ii) patient’s prescription and over the counter pe comprehensive.

prescription and
over the counter
drug profile...

drug profile, including herbal
remedies and other alternative
treatments. This review should
include all medications that the
beneficiary is taking, regardless
of their relationship to the
terminal illness, also including...

Continue to next page
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Section Number Proposed Rule Center’s Suggestion Comment
Interdisciplinary The IDG, in The IDG must work with the The proposed rule states that the IDG, “in consultation with the
Group Care consultation with  |patient’s attending physician to patient’s attending physician, must prepare a written plan of care

Planning and
Coordination of
Services

the patient’s
attending
physician, must
prepare a written

prepare a written plan of care for
each patient.

for each patient.” This statement misrepresents the role that
attending physicians play in conjunction with hospice care. They
do not consult with the hospice IDG but give orders to the IDG
which are incorporated into the written plan of care. Thus the “in

§ 418.56 plan of care for consultation” language should be removed from the rule and
each patient. replaced with language that indicates that even after a beneficiary
elects hospice care, the beneficiary’s attending physician continues
The plan of care A plan of care is a written to maintain medical responsibility for the beneficiary’s care.
must specify the document which specifies the
hospice care and hospice care and services
services necessary | necessary to meet the patient and
to meet the patient | family-specific needs initially
and family-specific | identified in the comprehensive
needs identified in | assessment. The plan of care is
the comprehensive | updated as appropriate based on
assessment and as | the hospice’s ongoing
it relates to the assessments. .
terminal illness and In the proposed rule, the meaning of “as it relates to the terminal
related conditions. illness” is unclear.
§ 418.56(a)(1) The hospice...to The hospice...to meet the
meet the physical, physical, medical, psychosocial,
medical, emotional, | emotional, and spiritual needs..
and spiritual
needs..
§ 418.56(a)(1) The hospice must The hospice must designate a

designate a
qualified health
care professional...
to provide
coordination of
care...

qualified health care
professional...to provide
coordination of care... This
person shall be referred to as the
interdisciplinary group
coordinator.

Continue to next page
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Section Number

Proposed Rule

Center’s Suggestion

Comment

§ 418.56(a)(1)(i) A doctor of A doctor of medicine or Attending physicians may be and often are the physician member of
medicine or osteopathy who is an employee | the IDG.

IDG osteopathy (who is | of the hospice or is contracted by
not the patient’s the hospice as specified in §
attending 418.84(a).
_physician) who is

§ 418.56(c)(6) The IDG’s The IDG’s documentation Given that there can be many members in the hospice care unit,
documentation of  |regarding the level of patient and | including the hospice patient and his or her family, there may be many
patient and family |family understanding, levels of understanding, involvement, and agreement with the plan of
understanding, involvement, and agreement with | care.
involvement, and  |the plan of care.
agreement with the

lan of care.

§ 418.56(d) The medical The hospice interdisciplinary The medical director or physician designee is a member of the IDG

director or group must review, revise and and thus it is redundant and possibly confusing to refer to the medical

physician designee,
and the hospice

document the plan-as-necessary
at intervals specified in the -

-director or physician-designee and-the IDG. -Also of note, for. the sake

of consistency the group referred to in this proposed regulation should

nursing services
that are provided so
infrequently that
the provision of
such services by
direct hospice
employees would
be impracticable
and prohibitively
expensive, may be
provided under
contract.

services that are provided so
infrequently that the provision of
such services by direct hospice
employees would be
impracticable and prohibitively
expensive, may be provided
under contract. The contract need
not be with.another Medicare
certified hospice program.

interdisciplinary plan.. be called the interdisciplinary group rather than team, as that is how it
team must ... was referred to in earlier regulations. .
Core Services
| §418.64 .
) § 418.64(b)(3) Highly specialized |Highly specialized nursing Since it is not the intent to require that hospices contract with other

hospices for the provision of highly specialized nursing care, the
regulations should explicitly state this to be the case, as the general
rule is that hospices can only contract with other hospices for the
provision of core services, which include nursing services.

Continue to next page




Section Number

Proposed Rule

Center’s Suggestion

Comment

§ 418.64(c)

Core Services

Medical social
services must be
provided by a
qualified social
worker, under the
direction of a

Medical social services must be
provided by a qualified social
worker, with an MSW from an
institution of higher learning
that is accredited by the Council
on Social Work Education.

physician.
§ 418.64(d)(1)(i) Have an organized (Have an organized program for

program for the the provision of bereavement

provision of services furnished under the

bereavement supervision of a qualified

services furnished |professional with experience or

under the education in grief/loss

supervision of a counseling.

qualified

-~~~ [professional with —

experience in

grief/loss

counseling. . .
§ 418.64(d)(3)(iii) The hospice must The hospice must make all As written, the proposed rule makes it sound as if compliance with

facilitate visits by
local clergy,
pastoral counselors,
or other individuals
who can support
the patient’s
spiritual needs to
the best of its
ability. The
hospice is not
required to go to
extraordinary
efforts to do so.

reasonable efforts to facilitate
visits by local clergy, pastoral
counselors, or other individuals
who can support the patient’s
spiritual needs.

this requirement is not terribly important.

Continue to next page
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Section Number

Proposed Rule

Center’s Suggestion

Comment

Nursing Services —
Waiver of
requirement that all
nursing services be
routinely provided
directly by a
hospice.

§ 418.66

This waiver should not be available for for-profit hospices. Under the
current regulations, for-profit hospice programs have been the fastest
growing sector of the hospice industry. There is thus no evidence that
they need this waiver.

§ 418.66(d)

Is it the intent of CMS to limit the use of the waiver for individual
hospice programs to only three years? The language of the proposed
regulations indicates that a hospice program would only be eligible for

_the waiver program for three consecutive years

Physical therapy,

This waiver should not be available for m:-vnomﬂ hospices. Under the

occupational . current regulations, for-profit hospice programs have been the fastest.
therapy, speech ' growing sector of the hospice industry. There is thus no evidence that
language they need this waiver.

pathology, and :

dietary counseling.

§418.74

§ 418.74(d) Is it the intent of CMS to limit the use of the waiver for individual

hospice programs to only three years? The language of the proposed
regulations indicates that a hospice program would only be eligible for
the waiver program for three consecutive years.

Continue to next page
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Section Number

Proposed Rule

Center’s Suggestion

Comment

Home Health Aide
and Homemaker
Services

§ 418.76

§ 418.76(i)

This section should indicate that it is the responsibility of the hospice
program to coordinate the services of the Medicaid personal care
benefit and the services of the hospice benefit to assure that the patient
receives all of the services that he or she requires and is entitled to.

Moreover, as it is never said clearly anywhere else, this section should
indicate that services available under the Medicaid personal care

utilize the services of a-hospice resident’s family in implementing the

Organization and
Administration of
Services
§418.100

| §418.100(d)

care plan. (Language from § 418.112(e)(8)).

A hospice may not
discontinue or
reduce care
provided to a
Medicare or
Medicaid
beneficiary because
of the beneficiary’s
inability to pay.

Added to this section should be requirements regarding the issuance of
Advance Beneficiary Notices (when the beneficiary faces the
possibility of responsibility for payment) and Expedited
Determination Notices (notice given to eligible beneficiaries regarding
their right to expedited determinations).

Continue to next page




Section Number

Proposed Rule

Center’s Suggestion

Comment L

Medical Director

§ 418.102

§ 418.102(b)(2)

The patient’s and
family’s
expectations and
wishes for the
continuation of

This section addresses a beneficiary’s terminally ill status. Whether
the patient or family wishes to continue hospice care is not material to
this question and therefore there is no reason for the medical director
to assess this particular issue prior to recertifying an individual as
terminally ill. Instead, the patient’s and family’s wish for continuation

Clinical Records
§ 418.104

hospice care.

of hospice care should be an ongoing assessment by the IDG,

| § 418.104¢a)(2)

Informed consent,
—authorization,-and

It is not clear in the proposed rule what authorization is being referred
to

election forms.

§ 418.104(d)

Patient clinical
records must be
retained for 5
years...

This standard should be consistent with HIPAA.

| §418.104(e)

...the hospice must
forward a copy of
the patient’s
clinical record and

...the hospice must forward a
copy of the hospice discharge
summary to the facility.

As a hospice clinical record will include information about the
beneficiary’s family, it would be inappropriate and violate
confidentiality to forward the entire record to another facility.
Moreover, the facility will not need the entire clinical record to render

the hospice appropriate care to the patient, but only the summary of that
discharge summary information, which would be the discharge summary.
to the facility.

Continue to next page




Section Number

Proposed Rule

Center’s Suggestion

Comment

Drugs, Controlled
Drugs and
Biologicals, Medical
Supplies, and
Durable Medical
Equipment

§ 418.106

§ 418.106(b)

The hospice nurse

" must document that

the policy was
discussed with the
patient and family.

The hospice nurse must document
that the policy was discussed with
the patient or representative and
family in a language and manner
that they can understand,

|-Short-term_ ... _

Short-term

_Short-term inpatient care must

Inpatient Care
Proposed
§ 418.108

inpatient care must
be available for
pain control,
symptom
management and
respite purposes...

be available for pain control,
physical and psychosocial
symptom management and
respite purposes...

§ 418.108(a)

Inpatient care for
pain control and
symptom
management must
be provided in one
of the following...

Inpatient care for pain control
and physical or psychosocial
symptom management must be
provided in one of the
following. ..

Continue to next page




Section Number

Proposed Rule

Center’s Suggestion

Comment

§ 418.108(a)(2)

Short-term
inpatient care

A Medicare-
participating
hospital or skilled
nursing facility that
also meets the
standards specified
in § 418.110(b) and

®...

A Medicare participating
hospital or skilled nursing
facility that

(i) Provides 24-hour nursing
services that meet the nursing
needs of all patients and are
Surnished in accordance with
each patient’s plan of care.
Each patient must receive all
nursing services as prescribed

- and must be kept comfortable,

clean, well-groomed, and
protected from accident, injury,
and infection.

(ii) When patients are receiving

When patients are receiving general inpatient care for acute symptom
management, registered nurses must be available on every shift. The
Center’s suggested language is from the current requirements.

That a registered nurse be available on every shift is not necessarily
required when a beneficiary is receiving short-term inpatient care for
psychosocial symptom management or for respite purposes.

general inpatient care for
management of acute physical
symptoms, each shift must
include a registered nurse who
provides direct patient care.
(iii) Meets the standards
specified in §418.110(f)
regarding patient areas.

§ 418.108(b)(2)

A Medicare/
Medicaid approved
nursing facility...

A Medicare/Medicaid certified
nursing facility...

Continue to next page
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Section number

Proposed Rule

Center’s Suggestion

Comment

Hospices that
Provide Inpatient
Care Directly.

§418.110

§418.110(b)

The hospice facility
must provide 24-
hour nursing
services that meet
the nursing needs
of all patients and
are furnished in
accordance with

(i) The hospice facility must
provide 24-hour nursing services
that meet the nursing needs of all
‘patients and are furnished in
accordance with each patient’s
plan of care. Each patient must
receive all nursing services as
prescribed and must be kept

When patients are receiving general inpatient care for acute symptom
management, registered nurses must be available on every shift. The
Center’s suggested language is from the current requirements.

That a registered nurse be available on every shift is not necessarily
required when a beneficiary is receiving short-term inpatient care for
psychosocial symptom management or for respite purposes.

each patient’s plan
of care. Each
patient must
receive all nursing
services as

- prescribed and

must be kept
comfortable, clean,
well-groomed, and
protected from
accident, injury,
and infection.

comfortable, clean, well-
groomed, and protected from
accident, injury, and infection.
(ii) When patients are at a
general inpatient level of care
Jfor management of acute
physical symptoms, each shift
must include a registered nurse
who provides direct patient care.

§418.110(m)
Standard:
Pharmaceutical
Services

This section needs to address the interface of the hospice inpatient
facility with Medicare Part D for the provision of medications not
related to the terminal illness.

Continue to next page
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Section Number

Proposed Rule

Center’s Suggestion

Comment

Hospices that
provide hospice
care to residents of
a SNF/NF, ICF/MR
or other facility

§ 418.112

The term other facility is too vague. It should be either dropped
entirely or modified such that it reads “other Medicare/Medicaid
certified facility” Otherwise, the regulation appears to apply to
hospices that provide hospice care to residents living in assisted living
facilities or other unregulated entities.

§418.112(a)

Medicare patients
receiving hospice
services in SNF,

Medicare patients receiving
hospice services in SNF, NF,
ICF/MR or other

NF or other Medicare/Medicaid certified
facility... Jacility must meet... .
§ 418.112(b) The hospice must This requirement must be mirrored in the requirements for all
~ o o assume full Medicare/Medicaid certified facilities in which Medicare beneficiaries
responsibility for reside. Moreover, requirements for the certified residential facilities
professional should require that those facilities notify potential residents about

management of the
resident’s hospice
care...

hospice care and whether or not hospice care is available within the
facility.

Continue to next page
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Section Number

Proposed Rule

Center’s Suggestion

Comment

§418.112(e)

Provision of hospice
to residents of
certified facilities

The hospice and
the facility must
have a written
agreement that
specifies... The
written agreement
must include at
least the following;:

(1) The written
consent of the
patient or the
patient’s
representative that
hospice services

The hospice and the Medicare
certified facility must have a
written agreement that

specifies... The written agreement
must include at least the
following:

(1) A statement of understanding
that it is the hospice’s
responsibility to obtain a
signature on the hospice election
form from either the patient or
representative.

The proposed rule makes no sense. A particular beneficiary’s hospice
election is not part of the contract between the hospice and the facility.

are desired.

§ 418.112()(5)

An agreement that
it is the facility’s
primary
responsibility to
furnish room and
board.

An agreement indicating: (i) It is
the facility’s primary
responsibility to furnish room and
board. (ii) It is the hospice’s
responsibility to notify the patient
or representative in writing that
Medicare does not pay for room
and board when the patient is
receiving hospice care at the
routine level of care.

§418.112(g)

The hospice must
designate a
member of its IDG
to coordinate the
implementation of
the plan of care
with the
representatives of
the facility.

The interdisciplinary group
coordinator must coordinate the
implementation of the plan of
care with the representatives of
the Medicare certified facility.

Continue to next page
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Section Number Proposed Rule Center’s Suggestion Comment

Personnel

Qualifications for

Licensed

Professionals

§418.114

§418.114(c)7) Social worker. A |Social worker. A person who has | An MSW is required to meet the complex needs of hospice patients
person who hasa  |an MSW from a school of social | and their families as they confront death and dying. Therefore,
baccalaureate . |work accredited by the Council regardless of state licensing, social workers providing hospice care

’ degree from a “lon Social Work Education. - should have at least an MSW.
school of social
3 work accredited by
i the Councilon
_ I | Social Work
- Education.

O
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Centers for Medicare & Medicaid Services
Department of Health and Human Services
P.O. Box 8010

Baltimore, MD 21244-8010

Attention: CMS 38-44-P

Please consider this letter to be in response to above numbered file code, CMS-
3844. Covenant Hospice desires the comments 1nlcluded in this letter be considered for
review with the proposed Conditions of Part1c1pat10n for Hospice’s certified for the

Medicare Hospice Program.

Please review the proposed rule 418.116, Standard, Multiple Locations. In ordéer
to better serve hospice patients, many hospices have chosen to open and operate satellite
offices. This allows the hospice staff to reach the |patients faster when there is a critical
need, especially in the rural areas. In order for quality hospice care to be provided,
especially in rural areas, many hospices have chose{n to open satelhte offices.

~~ Elifinating satellite offices would harm 1t the rural communities they serve. We
serve a great deal of the rural area of Indiana. Our current and future satellite offices
would allow us to work out of a rural area that would not be possible to do so if we had to
license as a separate hospice, and build the administrative staff accordingly. This would
limit access in rural locations. \

Satellite offices are surveyed along with the licensed main office of each hospice
and are required to adhere to the same regulations as the main office. There seems to be
no benefit from a regulatory point of view for the proposed rule. The risk to hospices

operating satellite offices is far too great to not enforce regulatory compliance at each

satellite office. But limiting the offices to separate certified hospice programs would

again seem to limit access to the hospice beneﬁt because  of the cost involved. In
opening and operating a separate certified program|the costs would increase dramatically

1
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by having to provide duplicative administrative personnel without improving on the
quality of care. More Medicare funds would be spent on Administrative tasks, leaving
less money available for patient care.

Prior approval from Medicare in order to operate a satellite office seems
unnecessary and would negatively affect the patlent s acces51b111ty to hospice, and could
delay or prevent the rural patient from getting needed services. If the hospices operating
satellite offices are willing/able to open additional offices and operate under the state and
federal regulations that are mandated, they should be able to take that risk.

' {

If, however, this rule does move forward, we believe that any existing satellite

offices opened prior to this rule should be allowed to continue operations as before.

Thank you for your time and consideration to our response to the proposed

—regulation 418116 of the Medicare Conditions of Participation for the Hospice Medicare
Benefit.

Chief Operating Officer :

730 W 35" Street - .~ Phone (765) 677-0684
Marion IN 46953 , | Fax (765) 677-0689
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June 7, 2005

Centers for Medicare & Medicaid Services

P.O. Box 8010
Baltimore, MD 21244-8010

Attention:- CMS-38-44-P—- - .

|

|

J‘ .-
Department of Health and Human Services I‘

|

Please consider this letter to be in response to above numbered file code, CMS-
3844. Covenant Hospice desires the comments included in this letter be considered for
review with the proposed Conditions of Part1c1pat10n for Hospice’s certified for the
Medicare Hospice Program. |

Please review the proposed rule 418.116, SLcandard, Multiple Locations. In order
to better serve hospice patients, many hospices have chosen to open and operate satellite
offices. This allows the hospice staff to reach the patients faster when there is a critical
need, especially in the rural areas. In order for|quality hospice care to be provided,

especially in rural areas, many hospices have chosen to open satellite offices.
1

1
Eliminating satellite offices would harm the rural communities they serve. We

serve a great deal of the rural area of Indiana. Our current and future satellite offices,

would allow us to work out of a rural area that would not be possible to do so if we had to
license as a separate hospice, and build the administrative staff accordingly. This would
limit access in rural locations.

Satellite offices are surveyed along with the licensed main office of each hospice

Y3

and are required to adhere fo the same regulations as the main office. There seems to be
no benefit from a regulatory point of view for the proposed rule. The risk to hospices
operating satellite offices is far too great to not enforce regulatory compliance at each
satellite office. But limiting the offices to separate certified hospice programs would
again seem to limit access to the hospice benefit, because of the cost involved. In

opening and operating a separate certified program the costs would increase dramatically *

by having to provide duplicative administrative personnel without improving on the
quality of care. More Medicare funds would be spent on Administrative tasks, leaving
less money available for patient care. | :

Prior approval from Medicare in order :to operate a satellite office seems

unnecessary and would negatively affect the patient’s accessibility to hospice, and could

i

2464 Fortune Drive Ste 130 i Phone (859) 273-1225
Lexington KY 40509 ‘ Fax (859) 273-9225
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delay or prevent the rural patient from getting needed services. If the hospices operating
satellite offices are willing/able to open additional ofﬁces and operate under the state and
federal regulatlons that are mandated, they should be able to take that risk.

If, however, .thxs rule does move forward,‘ we believe that any existing satellite
offices opened prior to this rule should be allowed to continue operations as before.
|
Thank you. for your time and consideration to our response to the proposed
regulation 418.116 of the Medlcare Conditions of Part1c1pat10n for the Hospice Medicare
Benefit.

Sincerely,

Pres1dent .
Covenant Hospice

|

|

|

|

|

’ |

|
2464 Fortune Drive Ste 130 | | Phone (859) 273-1225
Lexington K'Y 40509 : Fax (859) 273-9225
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o . Sponsored by the
ns . : o 3 Benedictine and
Ve I a ' " Presentation Sisters

C ﬁ!@h \ 3900 West Avera Drive
‘ ‘ Sioux Falls, South Dakota 57108-5721
| (605) 322:4700

(‘ v Fax: (605) 3224799
| WWW.avera.org

July 19, 2005 |

To Whom It May Concern: i

Attached are comments regarding the proposed Hbspice Conditions of Participation (file

code CMS-3844-P). We encourage you to seriously consider the recommendations and

be mindful of the issues discussed in this document as the revisions are finalized.

Balancing the proposed revisions and the impact (i)n hospice care in rural areas is critical.
!

Thank you for your consideration.

Sincerely,

Cuse.

Carol J. DeSchepper

Vice President for Quality Integration
Avera Health

3900 West Avera Drive

Suite 200

Sioux Falls, SD 57108

cc: Deb Fischer-Clemens, Director of the Avera Genter for Public Policy

We're Caring for Life |
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Baystate Visiting Nurse. Association & Hospice

A Member of Baystale Health Syslem

July 21, 2005

Center for Medicare & Medicaid Services
Department of Health & Human Services

Attention: CMS — 3844-P

5 B PO Box 8010
B Baltimore, MD 21244-8010

P - o

e f " Dear Sir/Madam:

Thank you for this opportunity to comment on the Medlcare and Medicaid Programs: Hospice
Conditions of Participation; Proposed Rule which appeared in the Federal Register on May 27,
2005. Baystate Visiting Nurse Association & Hospice is a not for proﬁt organization which has
provided Hospice services since 1988.

We are very pleased that the proposed standards are based on assuring patient quality of care.
The new organization of the proposed CoPs are very helpful and more user friendly as well as
consistent with the hospice’s interest in assuring quality and uniformity among hospice
programs. I will provide comment on those standards which I believe need further clarification
or where the standards may pose 1mplementat1on probl

General Comments

_practice trends.

‘Well-organized with new structure, patient care
The greater flexibility to choose appropriate pra
The impact analyses appear unrealistic in terms
Palliative Care requires additional focus and cla

4183 Definitions .

ems for our hospice.

followed by Administrative Standards.
ctices is appreciated.

of time and cost.

rification in order to meet the current

Satellite location — needs further clarification. Medicare should be clear about what criteria a

“satellite” must meet if it is to use a single provider nurlnber to establish other hospice programs.
Criteria might include shared staffing, level of adm1mstrat10n and distance of service area from
main office. -Clarification on the survey process/tlme frame for the approval process is also
requested. :

- 50 Maple Street » PO. Box 9058 e Springfield, Massachusells 01102-9058  (413) 781-5070 (V/TDD) (800) 249-8298 ¢ [AX: (413) 827-4758
. 1()‘1 Munson Street, Suite 201 ¢ PO. Box 1558  Greenfield, Massachuselts 01302-1558 (413) 773-2070 * (866) 238-5023 » FAX: (413) 773-2172

!
oo

9 North Street » PO. Box 690 OIWH_IB,A Massachusetts 01082-0690 (41]3) 967-2400  (866) 808-0204 « FAX: (413) 967-0596
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CoP Comment, Page 2

418.52 Patient’s rights

(a) Notice of rights

(1) Translation — requirement of written translatlon could provide problems for
hospices in urban areas with significant multi-cultural populations.

(2) Information about tracking and disposal of controlled substances — Informing
families about drug policies at the time of admission will be confusing and
potentially terrifying to families already concerned about having controlled
substance in the home. Patients and families are overwhelmed by the amount of
information and forms to be signed at admission. Explanations in a patient
handbook should suffice, with conversations by the clinician given as appropriate.

(b) Patient liability — Use of ABN form for hospice is still confusing.

418.53 Comprehensive assessment of the patient
(a) Initial assessment — requirement for assessment within 24 hours is not practical.
Many referrals come from non-physician referral and are not subject to an attending
physician’s order. Even with a physician referral, the first physician order may be for
a consult, not an admission. What ever the source of the referral, the patient/family
controls when the admission takes place as the patient must elect the benefit,
Language might be revised to “make available to the family a visit within 24 hours”
~ or as otherwise requested by the family”, or “contact” rather than “visit”.

418.56 Interdisciplinary group care planning

(c) Content of the plan of care — There should be no requirement that the family agree with
the PoC as the patient’s wishes should prevail. Further clarification is needed if the patient is not
competent and there is disagreement among family members. In Massachusetts, the patient’s
appointed health care proxy would make the health care decisions.

(d)  Review of the PoC — The requirement for the Hospice Medical Director to collaborate
with the attending physician is desirable but not always practical given time, interest of the
attending and the resources of the hospice program. “To the extent possible” is acceptable
language

418.76 Home Health Aidé and homemaker services.

(h) Supervision of HHA — the purpose of this standard needs clarification. Is the supervision of
the aide or of the patient’s care? If the supervision is for the patient’s care, this would pose a
substantial coordination and operational challenge since there may be more than one HHA caring
for the patient, covering various shifts.

418.100 Organization and administration of services
(c) Professional management responsibility — The hospice should have professional
responsibility for the services provided, but not the staff. That responsibility belongs to the SNF.




i
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CoP Comment, Page 3

418.102 Medical Director

(¢) Coordination of medical care — It is neither realistic or appropriate for a medical director to

be responsible for directing the hospice’s QA/PI program. The medical director has neither the

time nor the training to administer such a program. Our medical director is part-time, as is the

case in most hospice programs. 3

|

418.54 — The Medical director or physician designee al‘ppointed by the medical director, must
either be a hospice employee or under contract with the hospice. Clarification is needed
on the condition that a contractual arrangement with another agency or organization is
not permitted. Hospice programs that are part of a large health system may need to
contract with an agency or practice that is undér their system, but considered a separate
organization. Can the hospice contract with a phy51c1an group to provide Medical
Director Service’s?

Thank you for your acceptance of these comments.

Slncerely,

Patricia Hanson, Director
Baystate VNA & Hospice
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llﬁﬂ VNA & HOSPICE OF COOLEY DICKINSON
. DAR TMOUTH-HITCHCOCK ALLIANCE

July 19, 2005

Department of Health and Human Services
Attention;: CMS - 3844-P

P.O. Box 8010

Baltimore, MD 21244-8010

Delivered via US mail and via email at http://cms.ﬁhs.gov/reg’ulations/ecomments
\ -

Dear CMS: T C )

Thank you for publishing the long awaited Medicare Hospice ‘Conditions of Participation

in draft form last month. By and large, they show thoughtful work on moving hospice

into the current medical age of performance 1mprovement using data measurement

driving process change. This will have a beneficial impact on care to beneficiaries.

There remains a great deal of flexibility in the regdlations which would allow programs

to customize services to their individual communities. I agree with the comments

submitted by the Hospice Association of America.: I did, however, want to comment

directly on a few areas of concern to me as a provi?er of hospice services.

418.3 Definitions : o

Clinical Note - Spiritual care is not listed as a component of that note. It should be. The

spiritual care is part of the interdisciplinary team and is as important as the medical and

emotional care provided our patients.

Drug Restraint — Our program has concern that many drugs that mi ght be used for the
purpose of restraint in another setting are standard [practice in hospice for terminal
restlessness and pain management. We strongly suggest the definition be amended to add

s - aeme— — MOt A standard treatment for.a medical or_psychiatric condition within a hospice

program”. If not, we can see a surveyor in hosplce, who spends the majority of their time
in the nursing home survey processes, citing hospice programs for what is effective
symptom management thus potentially taking a step backwards in the appropriate
treatment of hospice patients at the very end of life.

Hospice care — Should include that “hospice means a comprehensive set of services

provided in the home, in the community and in fac1ht1es, identified and coordinated by an

interdisciplinary team....” Despite memos from CII\/IS to the contrary, some facilities are
becoming licensed as hospice programs with no 1n‘tent10n of caring for other than their
own residents. This dilutes the foundation’s hospice philosophy of providing care across

all settings, wherever the patient’s home may be, and is a risk for potential fraud and |

168 Industrial Drive, Northampton, MA 01060

(413) 584-1060

e o g
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abuse. I agree with this section submitted by the Hosplce and Palliative Care Federation
of Massachusetts. 4

418.52 Condition — Patient’s Rights i

(a) (1) - Provide the patient or representative with verbal and written notice . . . in a )
language and manner that the patient understands. ‘Whlle we all agree that the rights and
responsibilities must be provided to the patient in a way that they understand, this seems
to suggest that hospices must have all documents converted to all possible languages that
our patients may speak. Today, we have our documents translated only for those -
languages in which we primarily see in patients in our area. For example, I may only
admit one patient a year who speaks Kumar. Do I need all of my forms in that language
versus using the interpreter service? This would be costly and burdensome to do and an
impossible task at best.

r

418.54 Condition - Comprehensnve Assessment of Patient

(a) Initial Assessment — Although most of the regulations tend to move away from a very
prescriptive approach, this section has become more prescriptive. It appears to drop the
patients’ requests out for the decision by ‘making an initial assessment visit within 24
hours after the hospice receives the order’. We often set the admit date based on patient’s
desire for admission — for example, when their dadghter will be at home from out of town
and the patient will request to have the admit done in a week and not the day we receive
the order. Patient choice is paramount in hospice and this should read ‘within 24 hours of
admission or at patients’ request’. It seems to me that this time frame is aimed at making
sure hospice programs do not delay in admit for staffmg or other reasons yet the proposed
solution does not take care of that issue. :
Also, only the Nurse is allowed to make an initial assessment From a clinical
perspective, there are times in which the main issue is spiritual or psychosocial and the
pastoral care person or the social worker would be most appropriate for the admitting
clinician. Often times, the admit process is long, and will be longer with these
regulations regarding teaching medication use and disposal, and tires the patient. In this
situation, they would need to go through the RN assessment and admit and then have a
visit from the social worker. That does not seem to meet their needs. '

. - . g
418. 56 Interdlsclplmary group care planmng and coordmatlon of services
(a) ~ the medical director cannot be the attending physician as this is written. There are
times when the medical director is also the patients attending physician, therefore, would
the patient be forced at this time in their life to chklinge doctors? This section should
include a statement that the hospice medical d1rector may also be a patient’s primary
physician. i

|
[

_ (d) Review of the plan of care — I wonder why the/hospice medical director, who is part

of the IDG, is separated from the group in this lan'guage — ‘the medical director or
physician designee, and the hospice 1nterd1sc1plmary team’. I would suggest — ‘and the
hospice 1nterd1sc1plmary team which includes the medlcal director or physician
designee,...’
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418.64 Core Services
(2) Nutritional counseling — this is wonderful language Very appropriate for hospice
care. }

418.76 — home health aide and homemaker serv:ices. I am not clear on the intent of
this change. In reading it with several other people, there were several very different
conclusions drawn from my group. Therefore, the language is not understandable and
needs to be rewritten. Does each aide on each case require a supervisory visit every 14
days? That would be impossible and trip multiple extra RN visits only for aide
supervision. For example, there are 7 days a week aide care. Two aides take the
weekdays and one aide each weekend in an every 4 week rotation and the patient requires
1 RN visit / week. Now we are making 2 additional visits to see the other aides. This is
an intrusion into the patient and family time and a costly burden for the program not
accounted for in the regulations.

If, this is trying to say that each aide requires supefvision as part of their competency
every 14 days, I respectfully disagree that the aideé require that level of review. It would
be overly burdensome to the aide and to the agency and should be deleted. HHA’s are
required a competency assessment in the home health conditions of participation. These
regulations should mirror those regulations J

(j) Standard: Homemaker Qualifications — I am unclear, after looking at 418.76 and
418.202 G if volunteers can be homemakers, or if only home health aides can be
homemakers. We use volunteers with standard volunteer training as homemakers and
would not want to lose that ability. j

418.102 Medical Director ;

C. Coordination of Medical Care — This puts the hospice medical director responsible for
directing the performance improvement program. This would be overly burdensome to
some hospice medical directors who are volunteers. It assumes that all doctors are
proficient in performance improvement which is not the case. I believe the hospice
program must be responsible for PI. ‘

. ) i
418.104 Medical records — (e) discharge and transfer of care

1 — For transfer, 2 — for revoke, 3 — for discharge -

Each of these 3 sections requires the hospice to send a copy of the medical record and a
discharge summary. The discharge summary is inclusive of the information required at
each receiving point (facility or MD). The burden fof sending all of the pages of a record
is great both on the cost of producing and mailing as well as the costs of storing at the
other end. Many of our programs have computeri?ed records which, when printed, prints
all of the data points and not just those with information filled in. The down side of an
electronic record is the cumbersome and excessively long nature of a printed copy. No
physician I have spoken with in the last few weeks‘ wants a copy of that for their records,
only the summary. We suggest that this section be changed to summary only with a copy
available and provided at request.




418.106 - this section on drugs demonstrates safe ;f)ractice; I want to make sure that there
is no requirement to ‘collect’ the drugs when the family / patient refuse to relinquish
them. They are owned by the patient and they do have a right, after they receive their

. T . . \ .
education, to make a decision. The hospice would %then document their refusal.

418.108 short term inpatient care 1
You should add the current language that allows for this level of care for psychosocial
and family crisis. Also, this section and section 418.110, should require an RN on duty
whenever the patient is in the facility for general 1npat1ent care, not for respite care or for
residential care.
(0) Seclusion and restraint — again, refer to above definition of restraint with use of
drugs customarily used for treatment in hogplce

418.112 - hospices that provide hospice care to residents of a SNF/NF, ICF/MR, or
other facilities- standard — (d) Medical director. This section is most problematic and
will become a barrier for admission of hospice patients in such facilities. The medical
director of the facility is not always the patients’ primary care physician. Why would the
person who knows nothing about the patient be required to talk with the hospice medical
director on a monthly basis? That is not respectful of either physician’s time, and does
not improve the patients care. I have spoken with 3 SNF medical directors on what the
benefits of this regulation would be to them in theifr role, and there is no benefit, only

burden. \
|

Again, I want to thank CMS for its work in producmg these regulatlons and allowing me
to comment. We look forward to the final versmn'

Sincerely,

Carla Braveman, BSN, RN, M.Ed, CHCE
Executive Director




| Jof &5

ILLINOIS |
HOSPICE &

B PALLIATIVE CARE
ORGANIZATION

Comments on Proposéd COP’s

Please print/write legibly. Use one sheet for each comment.

_Subpart: C/ +D

ConditionTite: Q[

Standard Tite: R4 1

Citation Reﬂ;.rence: 418._" Standard # Ttem #
Concern/Issue:

Uz of “Ha woMs”

Potential Impact:

- N4 ative  Lonnn detion

Suggested Correction:

_Pplace +he wo@t Dlugs with

Meds Ot %rmhwf Y

Oﬁ/plﬂ.fwn

Name/lszff'féb LL) «5510% é 20/?/195((/6:/@"

Orgamzatlon

E-mail 5&0 /oplou)

Phone —

Fax &/5/&35\ 2/30

Please return to the IL-HPCO organization office by June 27" by either e-mail (hconnor@il-hpco.org) or Jfax (888-
844-7697). This form is on the IL-HPCO webs:te (www. d—ﬁco .org) in the events section.

ovtacts toho wor hese Commiends -
Cé//{rloecd'@ bdfsdo ﬁe” F0/Pres ruisclom @hospice - 2’5

anec:%or choffa r+¢q@h0~ ict. &

Cele ﬁFS&HO’ff/ (+S/ PL/ RisK managemen+ 7.‘5/76!’7[70 Spice- O_j

Tevr]




e e e e

Ruth L. Constant, EdD S
Chairman of the Board 228 Seventh Street, SE, Washington, DC 20003 ¢ 202/547-7424 » 202/547-3540 fax

_ I e.
HOMECARE(ZHOSPICE

NATIONAL ASSOCIATION FOR HOME CARE & HOSPICE Val J. Halamanda Jb
a alaman 3I‘lS,

President

July 26, 2005

Mark B. McClellan, MD, PhD
Administrator

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Hubert H. Humphrey Building

200 Independence Avenue, SW

Room 445-G

Washington, DC 20201

Attention: CMS-3844-P — Comments on the Proposed Medicare Hospice Benefit Conditions of
Participation _

Dear Administrator McClellan:

The Hospice Association of America (HAA) and its affiliated National Association for Home Care
& Hospice (NAHC) is the largest national trade association representing hospices, home care
agencies and their caregivers from across the country. HAA/NAHC supports the efforts of the
Centers for Medicare & Medicaid Services (CMS)to update the conditions of participation (CoP)
for providers of the Medicare Hospice Benefit.

In general, we believe the proposed Hospice CoP will foster improvement in hospice
performance, patient outcomes and patient and-family satisfaction. We support CMS’s efforts
toward quality assessment and performance improvement. However, it is essential that CMS
recognize the cost of implementing these new requirements. - It is especially critical that CMS
adequately train surveyors in the proposed regulatlons and:in the use of techniques appropriate
for outcome focused surveys. _

After careful analysis of the proposed regulations an'd in accordance with HAA/NAHC’s 2005
Regulatory Blueprint for Action, and verbal and written concerns from members of the
association, we offer the attached comments.

Thank you for this historic opportunity to comment on these critically important proposed
changes in Medicare Hospice Benefit regulations. If there are any questions, please feel free to
contact us. v

Sincerely,

5 -

net E. Neigh
irector, HAA

alamandaris
nt, NAHC

Representing the Nation'’s Home Health Agencies, Home Care Aide Organizations and Hospices
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418.3 - Definitions

Attending phyS|c|an
(1) (i) Doctor of medicine or osteopathy Iegally authorized to practice medicine and
surgery by the State in which he or she performs that function or action; or
(i) Nurse practitioner who meets the training, educatlon and experience requirements
as the Secretary may prescribe; and i
(2) Is identified by the individual, at the t|me he or she elects to receive hospice care, as
having the most significant role'in the determlnatlon and delivery of the individual's
medical care. |

Recommendation: A (3) should be added to allow the hospice medical director or
nurse practitiOner to serve as the attending physician

Rationale: The current hospice CoPs aalow the hosplce physician or nurse
practitioner to serve as an attending phySIclan If-a patient’s physician does not
wish to continue caring for a patlent wh’en the patient elects hospice services, it
should be possible for the patlent to choose the hospice medical director or
nurse practitioner to fill that role, There are also occasions when hospice
medical directors or nurse practmoners'\ have private practices with patients who
become eligible for and choose to access the Medicare hospice benefit. It would
be unreasonable and burdensome for. the patlent to require that they find another

attending physician not employed by the hOSplce

Drug restraint— medication used to controll behawor or restrict patient’s freedom of
movement — not a standard treatment for a ‘ medlcal or psychiatric condition.

Recommendation: Add the words “W|th|n a hosplce program” at the end of the
sentence.

Rationale: Some medications used by -thpices would be considered in the
category of drug restraint in other health care settings.

Subpart C - Patient Care

418.52 Condition — Patient’s rights —
(a) Standard: Notice of rights. '
(1)The hospice must provide the patient or representatwe with verbal and written notice
of the patient’s rights and responsibilities-in a language and manner that the patient
understands during the initial evaluatlon V|s1t in advance of furnishing care.
Recommendation: The words “both veq'bally and in writing,” should be removed
from this Standard. The hosplce should provide the patient and family with
information on patient’s rights via an mt'erpreter if necessary and obtain the
patient’s or family’s signature conf'rmlng their receipt of the information.

Rationale: It would be -lmpractlcal for hqsplces in some areas of the country to
. . , , 2
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provide written patient’s rights in every language in the: communlty, and could
result in a barrier to care if the hosplce were reqwred to do so in order to serve

‘the patient and family. The mterpretlve guidelines shouldinclude language
-stating that a hospice may ensure the patlent understands via an interpreter and

obtain written conflrmatlon that the mformatlon was rece|ved

(3) The hospice must mform the patient and family- of the hosplce s drug pohcres and
procedures, including the policies and procedures regarding the trackmg and dlsposmg
of controlled substances. |

Recommendation: The Interpretive Gmldelmes should -suggest that a hospice’s
information on drug policies may be mcluded in the-admission packet explained
and left for patients and families to reVIew The hosplce would obtain a signature
from the patient/family to confirm recelpt of th|s mformatron

Rationale: As the drugs become the property of the patient and family, the
hospice may explam their pollcles and procedures for-tracking and disposing of
drugs but the hosprce cannot force the patlent and family to comply

(4) The hospice must maintain documentat|on showmg that it has complied with the
requirements of this section and that the patlent or representatlve has demonstrated an
understanding of these rights. S

Recommendation: The words “demonstrated an understanding” should be
replaced with “acknowledged recerpt AL L

Rationale: It is hard to determine how a hospice would document that the patient
or representative may demonstrate an’ upderstandlng of the rights but the
hospice could document that the patrent’s rrghts had been communicated by
obtaining a signature. , .

Standard (b): Exercise of rights and respect for property and person.
(1) The patient has the right— . © |

(i.) To exercise his or her nghts asa patlent of the hospice;
(ii.)To have his or her: property and person treated with respect; and
(iii.)To voice grievances regarldlng treatment or care that is (or fails to
be) furnished and the lack of respect for property by anyone who is
furnishing services on‘behalf of the"hospice; and
(iv.)To not be subjected to drscrrmlnatlon or reprisal for exercising his or
her rights. »

Recommendation: Patient’s right to refu
language should be added: (v.) T‘o' r'e'fus

se treatment was omitted. The following -
e treatments '

Rationale: Patients should not be denled their right to refuse treatment if they so

choose.
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Standard (e) Patient liability — Before care is initiated, patient must be informed,
verbally and in wrltlng, and in a language they can understand, of the extent to which
payment may be:expected from the patlent Medicare or Medlcald third-party payers, or
other resources of funding known to the hosplce

Recommendation: We suggest the Interpretlve Gwdellnes include language to
the effect that the Hospice Interdlsmplmary Group, in consultatlon with the
patient/family, execute a comprehenswe plan of care lncludlng whether and when
it is appropriate for the patient to be placed in an inpatient facility. Care (related
to the terminal iliness) sought by the patlent and family outside of the plan of care
is the responsibility of the patient and famlly This Ianguage may be included in
the hospice’s . admission packet, explamed and Ieft WIth the patle[nt/famnly
Rationale: There are times when a hosplce patlent’s famlly panics and calls
“911” in a crisis situation rather than contactlng the hospice. The patient then
ends up in the emergency room-and/or. hospltal receiving treatment mappropnate
for a hospice patlent The hosplce explams that only the hosplce is to be called
in relation to care needed for the termlnial ||Iness but this is occasionally difficult
to remember. If the hospice interpretive gwdelmes contain-the above language,
the hospice posmon would be remforced and the patient would be more likely to
receive only the supportive palllatlve ca're approprlate for their condition.
Inappropriate rescue care can be very dlsruptlve and palnful for the patlent and
family. L ,

418.54 Condition — Comprehensive assessment of patient

The hospice must conduct and document'i |§n wr|t|ng a patient-specific comprehensnve
assessment that identifies the patlent s need for hosplce care and services, and the

patient’s need for medlcal nursing;, psycho'somal -emotional, and:spiritual care. This

care includes, but is not limited to, the palh’atlon;anvﬂ_._management of-the terminal

illness and related medical condltlons

Recommendation: The words, “but is hbt Iifh'ited‘~to”-should'be removed.

Rationale: The current language. could be mterpreted to require the hospice to
assess care needs beyond their expertlse The hospice benefit is intended to
provide care for the terminal |Ilness and related condltlons

Standard (a) Initial assessment— - T

The hospice registered nurse musttmake an |n|t|al assessment visit within 24 hours
after the hospice receives a phyS|C|an s adm|s3|on order for.care (unless ordered
otherwise by the physician), to determlne the patient's immediate care and support
needs. 4 _ui_
Recommendation: Physicians should be added as another dlsmpllne permitted
to do the initial assessment. The words‘ “or physman" should be inserted after
“registered nurse.”
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Rationale: Given the nursing shortage, it may be more practical for a hospice
physician to do the initial assessment. | How will a patient/family request for a
specific date of admission be accomquated'? Considering the intensity of the
situation at this critical time of a patient’s life, it would be inappropriate to force a

patient to submit to the initial assessment within 24 hours just because it is

written inflexibly in a regulation.

Standard (b) Time frame for completion 1tof the comprehensive assessment.
The hospice interdisciplinary group .in consultatlon with the:individual's attending
physician must complete the. comprehensnve assessment no Iater than 4 calendar days

after the patient elects the hosplce benef|t |

Recommendation: The Ianguage‘ should

et

be expanded by adding, “if he/she so

desires” after “attending physmlan - rhe words “to 7” should be inserted after

“4 ”

Rationale: To avoid creating a barrler to

hosp|ce services, we suggest the

language should stipulate that the attendlng physician be included if he/she so
desires. Patients now have more complex needs requiring more assessment

time. We think this should be expanded

Standard (c) Content of the comprehensi

to allow up to 7 calendar days.

ve assessment — The comprehensive

assessment must identify the physical, psychosocnal emotional, and spiritual needs

related to the terminal iliness that must be a

Jddressed in order to promote the hospice

patient's well-being, comfort, and drgmty throughout the dylng process. The
comprehensive assessment descrlbes— _ i e
(1) The nature and condition causmg| adm|SS|on (|ncIud|ng the presence or lack
of objective data and subjective complaints); '
(2) Complications and risk factors that affect care planning;
(3) Factors that must be considered: in developlng individualized care plan

interventions, including— *

(i) Bereavement. An initial bereavement assessment of the needs of the
patient’s family and other |ndIV|duaIs focusing on the social, spiritual, and
cultural factors that may |mpact their ability to cope with the patient’s
death. Information gathered from the initial bereavement assessment

must be incorporated | lnto the|
(ii.) Drug therapy. A rev1ew of. the
drug profile, including: but. not
(i.) Ineffective drug ther:
(i) Unwanted drug- S|de
(iii) Drug interactions. -
(4) The need for referrals- and further
professionals. -

bereavement plan of care.
patlent s prescription and over-the-counter
Ilmlted to |dent|f|cat|on of the following—

apy;. -
and toxm effects and

evaluatlon by appropriate health
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Recommendation: The words “The comprehenswe assessment describes -
should be eliminated. The language from (3) should be moved to be the heading
for the listing of assessment content. The words “e.g., individual’s functional
status and ability to understand and partICIpate in the plan of care” should be
inserted at the end of (2). A new (3) should be inserted which reads: “(3)
Imminence of death.” A new (4) should|be inserted which reads, “(4) Severity of
symptoms.” The current (i) should become (5) and (ii) should become (6) and
“Ineffective drug therapy” should be changed to “Effective,” in (ii), “Unwanted
drug side and toxic effects,” should be éhanged to “Drug side effects.” “Drug
interactions” should be changed to “Potentlal drug interactions.” The
Interpretive Guidelines should specrfy that the list of current medications is for
informational purposes.

The revised Standard (c) would now read (additions underlined): The
comprehensive assessment must identify the physical, psychosocial, emotional,
and spiritual needs related to the termmial illness that must be addressed in order
to promote the hospice patient’s Nvell belng, comfort and d|gn|ty throughout the
dying process.

Factors that must be considered in.develop‘ing individualized care plan
interventions, include— :

(1) The nature and condltlon causing admission (including the
presence or lack of objective data and subjective
complaints);

(2) Complications and rlsk factors that affect care planning, e.qg.
individual’s functlonal status and ability to understand and
participate in the plan of care;

(3) Imminence of death', '

(4) Severity of svmptoms

(5) Bereavement. An: |n|t|a| bereavement assessment of the
needs of the patlent’s family and other individuals focusing
on the social, splrltual and cultural factors that may impact
their ability to cope W|th the patient’s death. Information
gathered from the. |n|t|al bereavement assessment must be
incorporated into- the bereavement plan.of care.

(6) Drug therapy A re'wew of the patient’s. prescr|pt|on and
over-the-counter drl'rg profile, lncludmg but not limited to
identifi catlon of the foIIowmg—

(i) Effective drug therapy,
(ii) Drug side effects and
(iii) Potential Drug mteractlons

(7) The need for‘referrals and further evaIuatlon by appropriate

health professmnals

Rationale: The care plan is broader thanl bereavement and drug therapy as stated
in the beginning paragraph of this- Standard Reorganization and expansion of
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the comprehensive care plan requlrements makes the intent of this Standard
easier to understand and follow.! Hospl'ce is not:expected to assume

responsibility for prov1d|ng drugs beyond those required in connectlon with the
terminal iliness. ~ , |

|
Standard (d) Update of the comprehenslve assessment - The assessment update
must be accomplished—

(1) As frequently as the condition of the patient requlres, but no less frequently
than every 14 days; and B '
(2) At the time of each recertification.|

Recommendation: “(2) At the tirne _'of-'ea'ch recertification” should be removed
from this Standard. ET

4

Rationale: If an update is requlred every 14 days, it is unnecessary to also do one
at the time of recertification as a'14-day comprehensive assessment would have
occurred within a few days of a. recertlflcatlon date. A hospice may currently
obtain a physician’s recertification prior to a‘recertification date. Under the
proposed Standard, an update of the comprehenslve assessment would have
been performed within a maximum of 6 days of the recertification date (6 days for
a 90-day recertifi cat|on period and w1th|n 4 days of a 60-day recertification .

period).

Standard (e) Patient outcome measures —. -

(1) The comprehensive assessment must include data elements that allow for
measurement of outcomes. The. hosplce must measure and document data in
the same way for all patients. The data-elements must take into consideration
aspects of care related to hosp|ce and:palliation.

(2) The data elements must be an integral-part of the comprehensive
assessment and must beldocumented in-a systematic-and retrievable way for
each patient. The data elements for each patient must be used in individual
patient care planning and in the c\oordmahon of services, and must be used in
the aggregate for the hosplce S: quallty assessment and- performance
|mprovement program. .- -

Recommendation: CMS should work w1th the hosplce industry to develop a
reliable set of indicators of quallty hosplce care before these CoPs become final.

Rationale: There are currently no uniform standards This will be dlfflcult for
many small hospices to meet. _'

418.56 Condition — Interdlsclplmary group care pIannmg and coordination of
services.
(1) Standard (a) Approach to serwce deIrvery The hosplce must designate
an interdisciplinary group or: groups composed of individuals who work
together to meet the phyS|ca| medlcal social, emotional, and spiritual needs

t

i
1
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of the hosprce patients and families rfacmg terminal illness and bereavement.
Interdisciplinary group mernbers must provide the care and services offered by
the hospice, and the group in'its entlrety must supervise the care and services.
The hospice must designate a quallfled health care professronal that is a member
of the interdisciplinary group: ‘to provrde coordination of care and to ensure
continuous assessment of each patrent s and family’s needs and implementation
of the mterdrscrplrnary plan of care: The interdisciplinary group must-include, but
is not limited to, individuals who are 'qualrf ed and competent to practice in the
following professronal roles: .

(i) A doctor of medicine or osteopathy (whois-not the patient’s attending

physician). :

(i) A registered nurse. l

(iii) A social worker.

(iv)Av pastoral, clergy, or other spiritual counselor.

Recommendatlon The flexibility of allowing hospices to designate the
coordinator of care is appreciated. For clarification purposes, we suggest that
the words “specific hospice care” replace “needs” after “family’s” in the
sentence “The hospice must designate a qualified health care professional that is
a member of the ‘|'nterd|smplrnary group to provide cobrdlnatmn of care and to
ensure continuous assessment of each patient’s and family’s specific hospice
care and |mplementat|on of the interdisciplinary plan of care.” In (1)(i), the
parenthetical “(who is not the patlent’s a’ttendlng physician)” should be removed.

Rationale: The continuing nursrng shortage makes it even more important for
hospices to judiciously select the tasks: that the RN must perform. There are
occasions when the hospice IDG physrcran is also serving as the attending
physician upon request of the patrent and family.

Standard (c) Content of the pIan of care ,
(6)The interdisciplinary group’s documentatio_n of patient and family understanding,
involvement, and agreement W|th the plan of care, in accordance with the hospice’s
own policies, in:the clinical record :

| i

Recommendation: The words “or drsagreement” should be mserted after the

word “agreement” in (6). |

Rationale: Family understandingfislni‘mpd_rtant but agreement is not always
possible. In particular, there may_[be dié’al\fgreement among family members.

Standard (d) — Review of the plan of carell The medical director or physician
designee, and the hospice mterdrscrphnary tleam (in collaboration with the individual's
attending physician to the extent possrble) must-review, revise and document the plan

as necessary at intérvals specified in the plan but no less than every 14 calendar days.
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Recommendation: The words, “medlcal director or physician designee” should
be removed so the sentence would begm with “The hosplce interdisciplinary
team.”

Rationale: The specific reference to “the medical director or. physician designee”
is unnecessary as the medical director i |s a member of the IDG which functions as
a team to formulate and review the pIan of care.

418.58 Condition — Quality assessment and performance improvement —
Standard (a) - Program scope —

Standard (b) - Program'data -

Recommendation: CMS should work W|+th the: hosplce industry to develop a
system of care measures spemfic to prowders of the Medicare hospice benefit.
Appropriate surveyor training-is crltlcal|

Rationale: There are currently no. natlonal umform standards it would be helpful
for CMS to work with the hosplce mdustry to begln now to deveIop a system of

care measures that hospices may use.’fo roprlate surveyor training will be the
key to meetmg th|s standard R o , . t

Standard (c) - Program actnvntles = : ' .
(1) The hospice’s performance i lmprove 'nent actwmes must— ~
(i) Focus on high risk; high vo‘Iume or problem -prone areas;
(i) Consider |nC|dence preva ence and severity of problems in those
areas; and
(iii) Affect palliative outcomes patlent safety and quality of care.
(2) Performance improvement activities. must track adverse patient events,
analyze their causes, and lmplement preventlve actions and mechanisms that
include feedback and learning throughout the -hospice.
(2) The hospice must take actions: anmed :at performance-improvement and, after
implementing those actlons the: hosplce must measure its success and track
performance to ensure that |mprovements are sustained.

Recommendation: CMS should f' rst begln to lmplement QA/PI processes before
moving to collection of adverse event, data These requirements should be
phased in, first with the implementation. of QA/PI outcomes, then, after a standard
system is established, hospices move to| begin defining adverse event tracking
and reporting. CMS should speclfy the acceptable data source and benchmark as
the outcomes standards are further defi ned Appropriate surveyor training is
critical to meeting this standard. Hosplces should be given a role to help define
adverse patient events and preventive actions.
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Rationale: Hospices are not prepared to meet this requirement. This approach
would allow hospice programs to first mstall a quality data initiative while
benchmarking is being further identifi ed and standardized for the industry.

Standard (d) — Performance improvement projects -

(1) The number and scope of distinct improvement projects conducted annually
must reflect the scope, complexity, and past performance of the hospice’s
services and operations. ‘

(2) The hospice must document what quality improvement projects are being
conducted, the reasons for conductmg these projects, and the measurable

progress achieved on these prOJects

Recommendation: Again, as noted abptﬁe, this requirement should be phased in.

Once this goes into effect, approb_riate'siurveyor training is critical. It should also
be stipulated in the Interpretive Guid'elinés’ that surveyors are not to use the

hospice’s own data to cite defi clencles

Rationale: A phased-in approach will aIIow CMS the time to gain a greater
understanding of hospice qualltytlmprovement projects while not placing an
undue burden on the agency staff and the delivery of hospice services.

418.64 Condition — Core services" Standard (d) (1) Counselmg services —.
Bereavement counseling. The hosplce must;

(i) Have an organized program for the provision of bereavement services
furnished under the supervision of a qualified professional with experience
in grief/loss counseling.

(i) Make bereavement services available to the family and other individuals in
the bereavement plan of care lup to one year following the death of the
patient. Bereavement counseling also extends to residents and employees
of a SNF/NF, ICF/MR,ior otherfacility' when appropriate and identified in
the bereavement plan’of care, = .

(iii) Ensure that bereavement SGWICGSJ’GﬂGCt the needs of the bereaved.

Recommendation: Insert the word “may” after “Bereavement counsellng” in
(1)(ii) so it would. read “Bereavem$ent counselmg may also extend .

Rationale: Counseling services for staff and residents of a facility where a
hospice patient has resided for an. extended period of time may be appropriate.
Adding the word “may” makes it cIear that itis an-option. A hospice may inquire
if counseling is desired and mcludle |t in the plan of care.

(2) Nutritional counseling . Nutrltlonal counsellng when identified in the plan of care,
must be performed by a qualified individual, 'which include dietitians as well as nurses
and other individuals who are able to address and assure that the dietary needs of the
patient are met.

10
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HAA/NAHC would like to thank CMS for this inclusion. This is welcome news as
it allows the hospice more realistic ﬂexibility to meet the patient’s needs.

418.76 Condition — Home health aide an‘d homemaker serwces Standard (g)
(2)A home health aide provides services that are:
(i) Ordered by the physician or nurse practltloner :
(ii) Included in the plan of care;
(iii) Permitted to be performed under State law by such home health aide;
and |
(iv) Consistent with the home jhealth aide training.

Recommendation: (2)(i) should he deleted.

Rationale: These services must be included in the plan of care; it is a duplication

to require a physician or nurse pract|t|o ner order.

Standard (d) In-service trammg A home health aide must receive at least 12 hours of -

in-service training during each 12- month penod In-service training may occur when an

aide is furnishing care to a patient. .

(1) In-service training may be offered bX any organization except one that is

excluded by paragraph (f) of thrs sectron and must be supervised by a registered
nurse. ,

Recommendation: The words:' “exeept one that is excluded by paragraph (f)
of this section” should be deleted Hi spices should have the same
requwements as home health prowders [Sectlon 484.36(b)(2)].

Rationale: Paragraph () would exclude hosplces from providing in-service
training if they have had survey deFCIenC|es within the previous 2 years. This
would result in a hospice having to- make arrangements with others to provide
the in-service training which c;ould be| cost prohibitive. Section 484.36(b)(2) of
the home health CoPs Interpretive thldellnes states “HHAs that are precluded
from conducting their own training andlor competency evaluation programs
must still complete their aides’ annual performance reviews and in-service
training as part of their admlnlstratlve, personnel and patient care

responsibilities.”

Standard (h) - Supervision of home health aides -

i. A registered nurse or quahﬁed theraplst must make an onsite visit to the
patient’s home no less frequently than everyI 14 days to assess the home health aide’s
services. The home health aide does not have to be present during this visit. A
registered nurse or qualified theraplst must make an onsite visit to the location where
the patient is receiving care in order»to obselrve and assess each aide while he or she is
performing care no less frequently: than every 28 days.

11
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Recommendatlon The requirement for| a superwsory visit every 28 days”
should be changed to “quarterly.”

Rationale: CMS has clarified this observation is for each aide not each aide with
every patient. It should not be necessary for every aide to demonstrate
competency 12 times a year as they aIready have a: reqwrement for continuing in-
service training, are in frequent communication with the case manager, and the
RN or therapist is visiting each patient every 14 days to assess the aide’s
services. A quarterly superwsory visit whlle the aide is present should be
sufficient. : :

Subpart D -'--‘Organi:zationa'l- Em?irohment

418.100 Condition — Organlzatlon and admlnlstratlon of services. Standard (a) -
. The hospice must ensure— |
(1) That each patient recelves and expenences hospice care that optimizes
comfort and dignity; and *
(2) Thateach patlent experlence hospice care that is consistent with
patient and family needs and deswes

Recommendation: The words “and desires” should be removed from (2) of this
condition.

Rationale: “Desires” is too open to interpretation and its removal would not
affect hospice care. The hospiceiis reqwred to provide care consistent with
patient and family needs as established in the plan of care; the patient and family
participate in creating the plan of:care.

Standard (e) — Professional management responsnblllty —A hospice that has a
written agreement with another agency- lnd|V|duaI or organization to furnish any
services under arrangement, must retain admnmstratlve and financial management and
supervision of staff and services for all arranged-services, to ensure the provision of
quality care. Arranged services must be supported by written agreements that require
that all services be— N '

(1) Authorized by the hosplce

(2) Furnished in a safe and etfective manner by personnel having at least the
same qualifications as hospice enpployees; and
(3) Delivered in accordance With the patient’s plan of care.

Recommendation: The word “supervnsm n” should be replaced with *oversight.”
Also, the language “at least the same quallf' ications as hospice employees” could
be problematic and should be replaced wnth “by qualified personnel.”

\
Rationale: The supervision should be cqndlucted by the actual contracted
employer. “Qualified personnel”’ IS more approprlate than “at least the same
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Standard (f) — Hospice satellite Iocations -

Recommendation: This is‘a welcome aFdltlon to the CoPs. CMS clarified that
there are no mileage restrictions but that the parent office must exercise control.
There should be unlform enforcement of this Standard across the country.

Rationale: There are some reglons where satelllte off' ces are bemg denied based

on distance from the parent offi ce

i

418.102 Condition — Medical director — The»hospice must designate a physician to
serve as medical director. The medlcal director must be a doctor of medicine or

osteopathy who is either employed ‘by, or.u
medical director is not available, a physiCia
assumes the same responsibilities and obli
director and physician designee coordlnate

nder contract with, the hospice. When the

n designated by the medical director
gations as the medical director. The medical
'with other physicians and health care

professionals to ensure that each pat|ent expenences medical care that reflects

hospice policy.

Recommendation: The words, “the hosplce” should replace “the medical .

director” in the third sentence.

|

' “When the medlcal director i is not available, a

physician designated by the hospuce assumes

Rationale: Most hospices have part tlme medlcal d|rectors and it would be more

appropriate for the hospice to retain the
coverage when the medical dlrector isn

Standard (b) Recertification — Before the

responsibility of ensuring hospice
ot avallable

recertlflcatnon period for each patient, as

described in § 418.21(a), the medical dlrectbr or physician deslgnee must review:

(1) The patient’s clinical |nformat|on
(2) The patient’s and family’s expect
hospice care. R

]
and
atlons and wishes for the continuation of

Recommendation: The words “deSIre to contlnue with” should replace
“expectations and wishes for the contlnu atlon |n the above sentence :

l

Rationale: Itis not clear what “expectatu

ans and w1shes means

Standard (c) Coordination of medlcal care The medlcal d|rector or physician
designee, and the other members of the lnterdlsmpllnary group are jointly responsible

for the coordination of the patient’s: med|ca| care in its entirety. The medical director or
physician designee_is also respon3|ble for. dlrectmg the hospice’s quallty assessment

and performance improvement program

|
i
|
i

b
i
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Recommendation: The words, “in its entlrety” should be removed from the first
sentence. The words “medlcal d|rector or physman deS|gnee” should be

Rationale: Hospices are responsible for the care related to the terminal illness
which is not always the entirety of a patient’s medical care. This requirement
could be particularly problematic when the patient resides in.a nursing facility.
Many hospices have part time medical d|rectors who, approprlately, focus their
limited time on the patient’s medical care, by expanding the language the hospice
would have the ability to hire a full time employee to fulflll this responsibility.

Standard (b) — Authentication — All entries must be |eg|b|e clear, complete, and
appropriately authenticated and dated. All entries must be signed, and the hospice must
be able to authenticate each handwritten and electronic srgnature of a primary author
who has rewewed and. approved the entry , ,

Recommendation:  Authentication of the documentatuon should be required:— not
authentication of ‘every S|gnature :

Rationale: rhls is. from the hospltal CoPs the nature. of hosplce care is broader
so this Condition couId be m|sunderstood As the hosplce IDGis responsmle for
ensuring that the patient receives appro P rla_ ,iquallty care, itis reasonable to
require authentication only of the, documentatlon not: every S|gnature such as
referrlng physmans etc. Clear’ mterpre 6. gwdelmes are cr|t|ca|

Standard (d) - Retentlon of records Pa uent chrncal records must be retained for 5
years after the death or. dlscharge of the pa tie:nt’ | Iess State Iaw stlpulates a longer
period of time. S A

Recommendation: Retention should be changedto 6 years to mirror the
requirement under HIPAA. e /

.‘.{.

Rationale: Many state laws have hlgher reqmrements but for those that do not, it
is less confusing to make this requlrement the same as the: ‘HIPAA requirement.

Standard (e) - Discharge or transfer of; care - '

(1) If the care of a patient is. transferred {o another Medlcare/ Medicaid- approved
facility, the hospice must fon/vard a ‘copy of the patient’s clinical record and
the hospice dlscharge summary to that facility.

Recommendation: The words “if deSIred” should be added in (1) after “a copy of
the patient’s clinical record.”

Rationale: Other providers will not ordinarily want to be burdened with the
complete clinical record which could easily be hundreds of pages. A copy of the
discharge summary should be provided with a hospice offer to the receiving
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facility or physician to send the clinical irecord if so desired

418.106 Condition — Drugs, controlled drugs and blolog|cals medical supplies,
and durable medical equipment - Standard (b) The hospice must have a written
policy for tracking, collecting, and: dlsposmg of controlléd drugs maintained in the
patient’s home. During the'initial hospice assessment the use and disposal of
controlled substances must be discussed wnth the patient and family to ensure the
patient and family are educated regarding the uses and potential dangers of controlled
substances. The hospice nurse must document that the policy was discussed with the
patient and family. |

|

Recommendation: The word “coIIectmg” should be removed from the first
sentence. The words “potential dangers” should be removed from the second
sentence and the word “safe” |nserted l:llefore the word “uses” in that same
sentence. The sentence would now read “During the initial hospice
assessment, the use and disposal of controIIed substances must be discussed
with the patient and family to ens’ure the patient and family are educated
regarding the safe uses of controlled substances ” The interpretive guidelines
should allow hospices to include;their drug policies in their written materials that
are reviewed at the initial assessment and then left with the patient/family for their
further review.

Rationale: The word “collecting” is problematlc and should be eliminated as the
patient “owns” the drugs that are placed in the home. Use of the words,
“potential dangers” should be removed as they could influence acceptance of
narcotics which may be necessary to make the patient.comfortable. There is so
much information being presented to the patient and family at the initial hospice
assessment that it will be difficult for them to retain it all.

Standard (c) — Use and maintenance of equment and supplies — (1) The hospice
must follow manufacturer recommendattons for.performing routine and preventive
maintenance on durable medlcal equ|pn'1ent ‘The equipment must be safe and work
as intended for use in the pat|ent ] enwrlonment Where there is no manufacturer
recommendation for a piece of equipment; the hospice must develop in writing its
own repair and routine maintenance pollcy The hospice may use persons under -
contract to ensure the mamtenance and repalr of durable medlcal equ|pment

Recommendation: This should be rewrltten to state that when DNIE is provnded

Rationale: The hospice has responslbllltly for ensuring that needed DME is
available mostly by contracting W|th an outsrde vendor to provide this equipment.
The vendor must maintain the equnpment as part of their contract with the
hospice.

418.108 Condition —Short-term inpatient care — Inpatient care must be available for
pain control, symptom management, and respite purposes, and must be provided in a
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participating Medicare or Medicaid facility. ? '

Recommendation: This language should be expanded to include
“psychosocial/family crises” which aIso trigger a need for short-term inpatient
care.

Rationale: There are many incidences where the need for short term inpatient
care is triggered by a breakdown'in the family caregiver support system.

Standard (a) — Inpatient care for symptom management-and-pain control —-
Inpatient care for pain control and symptom management must be provided in one of
the following: !
(1) A Medicare-approved hospice that meets the cond|t|ons of participation for
providing inpatient care directly as specified in § 418.110.
(2) A Medicare-participating hospital or a skilled nursing facility that also meets
the standards specified in-§ 418.110(b) and (f) regardmg 24-hour nursing
services and patient areas.

Recommendatlon This standard essentlaIIy removes the 24-hour RN on duty
requirement from both inpatient respite. and general inpatient levels of care. We
thank CMS for making our recommended change for inpatient respite care.
However, an RN should be required to be on-site 24-hours a day for the general

inpatient level of care.

Rationale: Inpatient respite care is prowded to allow the family caregiver a
respite from their caregiving dutles The need for the general inpatient level of
care is generally triggered by a medlcal cnsns requiring a higher level of patient
care than inpatient respite care.

418.110 Condition — Hospices that provrde |npat|ent care directly — Standard (b) -
Twenty-four hour nursing servrces Thethosplce facility.must provide 24-hour
nursing services that meet the nursmg needs of all patients:and are furnished in
accordance with each patient’s pIan of care‘:

Recommendation: As stated above thls standard -essentially removes the 24-
hour RN on duty requirement from the ge-neral mpatlent {evel of care. This is
appropriate for the inpatient resplte care but.an RN should be on duty 24-hours a
day for general inpatient care.

Standard (I) Meal service and menu pIanr |ngirT‘he hospice must furnish meals to
each patient that are— S - |
(1) Consistent with the patlent s plan of‘ca_re, nutritional needs, and therapeutic
diet; '

(2) Palatable, attractive, and served atthe proper temperature; and
(3) Obtained, stored, prepared dlstrlbuted and served under sanitary conditions.

Recommendation: We applaud thls change that CMS has made as it respects

16




/7

HAA/NAHC Comments CMS-3844-P.doc HOMECARE(SHOSPICE,

what the patient wants and needs rather than forcmg rigid adherence to
artificially established meal tlmes

Standard (o) — Seclusion and restraint —1(1) The patlent has the right to be free from
seclusion and restraint, of any form, imposed as a means of coercion, discipline,
convenience, or retaliation by staff. The{term restraint includes either a physical
restraint or a drug that is being used as|a restraint. A physical restraint is any
manual method or physical or mechanlqal device, material or equipment attached or
adjacent to the patient’s body that he or she cannot easily remove, that restricts free:
movement of, normal function of, or normal access to one’s body. *A drug used, as a
restraint is a medication used to.control ]behavior_or to restrict the patient’s freedom
of movement and is not a standard treatment for a patient’s medical or psychiatric
condition. |

Recommendation: CMS should clarify the definition of drug restraint by adding
“within a hospice program” to the end of the last sentence in (1) above”

Rationale: Hospice programs commonly use drugs for treatment of terminal
restlessness which are viewed in other settings as chemical restraints.

418.112 Condition — Hospices that proViclie hospice care to residents of a SNF/NF,
ICF/MR, or other facilities — Standard (b)|Professional management. The hospice
must assume full responsibility for professional management of the resident’s hospice
care, in accordance with the hospice conditions of participation and make any
arrangements necessary for inpatient care a‘n a participating Medicare/Medicaid facility

according to Section 418.100.

Recommendation: The word “hospice” should be inserted before the word
“inpatient.”

Rationale: Adding the word “hospice” clarifies that the hospice is responsible
only for care related to the terminal illness. .

Standard (d) — Medical director — The med|cal director and physician designee of the
hospice must provide overall coordination of the medical care of the hospice resident
that resides in an SNF, NF, or other facility. The medical director and physician
designee must communicate with the med|c1al director of the SNF/NF, the patient’s
attending physician, and other physicians participating in the provision of care for the
terminal and related conditions to ensure quality care for the patient and famlly

Recommendation: Given that the focus of hospice care is a team approach and
the IDG is responsible for the care, the hosplce IDG should be given the option of
assigning a hospice nurse or physician to coordinate the patient’s hospice care.
The current language should be replaced with: “The hospice interdisciplinary
group must assign a hospice nurse or physician to provide overall coordination
of the medical care of the hospice resident in a SNF/NF, or other facility. The
hospice coordinator would also be responsible for communicating with other
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physicians participating in the provnsmn of care for the terminal and related
conditions to ensure quality care for the patient and family.”

Rationale: The current language is very‘ restrictive, increases the burden on the
hospice medical director and may create a barrier to access if the SNF medical
director must be involved. The current regulatlons require that a hospice nurse
be the coordinator of care. ‘

Standard (e) Written agreement. |
(4) A provision that the facility immediately notifies the hosplce if—

(i) A significant change in the patient’s physical, mental, social, or
emotional status occurs;

(i) Clinical compllcatlons appear that suggest a need to alter the plan of
care;

(iii) A life threatening condition appears,

(iv) A need to transfer the patient from the facility and the hospice makes
arrangements for, and remains responsible for, any necessary
continuous care or'inpatient care necessary related to the terminal
illness; or

(v) The patient dies.

Recommendation: (4)(iii) should be eliminated.

Rationale: As all hospice p'at‘ientshave a life threatening condition and
(4)(i) covers all changes in the patient’s condition including crisis
situations such as a drug interaction.

Standard (f) Hospice plan of care :
(4) Any changes in the plan of care must be discussed among all caregivers and
must be approved by the hospicelbefore implementation.

Recommendation: Language in (4) shouiid be clarified by replacing “among all
caregivers” with “between both providers.”

Rationale: The language “among:all carqgivers” is too broad to address. As the
Hospice plan of care (care related to the termmal illness) must be followed by
both the hospice and the facility, the dlscussmn must occur between the hospice
and facility representatives to ensure that all caregivers are then informed of any
changes and that changes must be approved by the hospice.

Standard (g) Coordination of servnces I' he hospice must prov:de the facility with the
following information: . \
(1) Plan of care.
(2) Patient or patient’s representatwe hospice consent form and advance
directives.
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(3) Names and contact information for hospice personnel involved in hospice
care of the.patient.

(4) Instructions on how to access the hospice’s 24-hour on-call system.

(5) Medication information specific to the patient

(6) Physician orders.

Recommendation: In (1), the word “Hospice” should be inserted before “Plan.”
A (7) should be added to require a physician’s certification and recertification of
the patient’s terminal iliness. The SNF/NF regulations must mirror the Hospice
regulations to ensure the proper coordination of services and that the patient
receives the highest quality of care. It ls important that the surveyor guidelines
are very clear on the responsibilities of the hospice and the facility and make
allowances for the fact that the SNF/NF regulations may not be updated to match
the hospice regulatory requirements when the new Hospice CoPs go into effect.

Rationale: Adding the word “Hospice” to (1) clarifies the requirement. For (7), if
the SNF has the physician’s certification of terminal illness, the box on their
Minimum Data Set for “end stage dlsease 6 or fewer months to live” could be
checked.

Standard (h) Transfer, revocation or ditharg’e from hospice care. Requirements
for discharge or revocation from hospice-care, § 418.104(e), apply. Discharge from or
revocation of hospice care does not;directly‘ impact the eligibility-to continue to reside
in an SNF, NF, ICF/ MR, or other facility.

Recommendation: The second sentence should be removed from the Standard.

Rationale: The hospice is not involved i |n determlnmg a resident’s eligibility
status for residing in a facility. o

Standard (i) Orientation and training of staff — Hospice staff must orient facility staff
furnishing care to hospice patients-in the ho:sp'ice philosophy, including hospice policies
and procedures regarding methods of. comfort pain control, symptom management, as
well as principles about death and dymg, |nd|V|duaI responses to death, patient rights,
appropriate forms, and record keepmg requnrements

Recommendation: The words “assure orlentatlon of” should be added after
“must” in the first sentence.

Rationale: As there are frequently several hospices contracting with a facility for
provision of hospices services for their reSIdents, the intent of this requirement
would be met by adding the words “assure orientation” after must and relieve the
facility staff of having to receive multiple orientations from several hospices.

418.114 Condition — Personnel qualifications for licensed professionals -
Standard (b) Personnel qualifications for physicians, speech-language pathologists,
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and home health aides.

Recommendation: The words, “social workers” should be inserted before “and.”
A new (3) should be added: (3) Social workers. A person who has a
baccalaureate degree from a school of soclal work accredited by the Council on
Social Work Education.” 4\
Rationale: If Social workers are not mcluded in this sectlon it would be possible
in some states for non-degreed persons to qualify as a-hospice social worker.
Although there is some feeling in the hosplce industry that a masters in social
work should be required, the lack of MSWs in some parts of the country would
make it an impractical requwement and create a barrier to hospice services. ltis
also strongly believed that the social worker requirement should not be
diminished from what'is currently required by the Hospice CoPs.

Standard (c) Personnel qualifications when no State licensing certification or
registration requirements exist — new for OT, OTA, PT, PTA, RN — graduate of a school
of professional nursing, LPN — person who has completed a practical nursing program.

(1) Social worker — A person who has a baccalaureate degree from a school of
social work accredited by the Council on Social Work Education.

Recommendat-ionf: Remove (7) Social worker from this Standard and place it in
Standard (b).

Rationale: It is strongly believed that the social worker requirement should not
be diminished from what is currently reqmred by the Hosprce CoPs.

Standard (d) — Criminal background checks The hospice must obtain a criminal
background check on each hospice 4employee and contracted employee before
employment at the hospice.

Recommendation: This requirement sholuld be delayed until the MMA mandated
pilot program to identify the best practices for long term care providers to identify
disqualifying backgrounds of unsuitable|workers is completed. If CMS chooses
to go forward with this requlrement Hosplces should only be responslble for
background checks on their own dlrect employees An entity that contracts with
hospices to provide some serV|ces would be responslble for their own employee
checks. o % _

Rationale: There is no current natnonal s'ystem in place to handle a large volume
of requests. Many states already have this type of requirement but they are
usually limited to a specific state. To ensure a thorough background check, it is
necessary to have access to a national data base.
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aahsa

creating the future of aging services

July 26, 2005

» Mark B. McClellan, MD, PhD
o Administrator
Centers for Medicare and Medicaid Services
Department of Health and Human Services
Hubert H. Humphrey Building, Room 445-G
200 Independence Avenue, SW
Washington, DC 20201

Attention: CMS-3844-P
B Dear Dr. McClellan:

The American Association of Homes and Services for the Aging (AAHSA)

i appreciates the opportunity to comment on the Proposed Rule; Medicare and
Tt Medicaid Programs; Hospice Conditions of Participation, published in the Federal
Rl Regqister, May 27, 2005.

The members of the American Association of Homes and Services for the Aging
(www.aahsa.org) serve two million people'every day through mission-driven, not-
for-profit organizations dedicated to providing the services people need, when they
need them, in the place they call home. Our members offer the continuum of aging
services: adult day services, home health, community services, senior housing,
assisted living residences, continuing care retirement communities, and nursing
homes. AAHSA's commitment is to create the future of aging services through
quality people can trust.

Although AAHSA’s membership spans the continuum of long-term care, the majority
of our members continue to provide nursing facility (NF) and skilled nursing facility
(SNF) care, either alone or in combination:with other services.

We consider the ability for hospice and nursing facilities to work together

successfully critical to the provision of quality care to those residents who elect the
hospice benefit.

AAHSA’s comments focus on the proposed Condition of Participation (CoP)
418.112 - Hospices that Provide Hospice Care to Residents of a SNF/NF, ICF/MR
or Other Facilities. As instructed, we have organized our response by page number
and issue identifier as they occur in the Proposed Rule.

_,' Following are AAHSA’s comments:

2519 Connecticut Avenue, NW Washington, DC 20008-1520 | aahsa.org | 202.783.2242
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RESIDENTS RESIDING IN A FACILITY

Page 30858 / 30891

418.112 - Hospices that Provide Hosplce Care to Residents of a SNF/NF,

ICF/MR or Other Facilities

GENERAL COMMENTS:

AAHSA appreciates CMS' recognition that clarification is needed regarding the
hospice / nursing facility relationship. We agree that better delineation of provider

roles and responsibilities for residents who

elect hospice can enhance quality care.

However, promulgation of a Condition of Participation for hospice alone, absent
conforming changes in the Requirements of Participation (RoPs) for Long Term

Care Facilities (SNFs/NFs). will do little to rectify current conflicts or relieve the

hesitation of some nursing facilities’ regard

ng potential hospice agreements.

The biggest impediments to establishing successful relationships between hospice
and nursing facilities are the fundamental mcompatibilities and inconsistencies that
currently exist within the respective reqmrements and accompanying interpretive

guidance. Embodied in the nursing facility|
of ongoing, aggressive, curative treatment

requirements is the underlying principle
The philosophy of palliative care and/or

hospice care is minimally identified and inadequately addressed. Under the current
regulatory construct, accountability.and liabllity continue to be the chief concerns of

nursing facilities contemplating a reiationship with hospice.

The Preamble states that CMS is “... preparing a separate regulatory document to
address Iong-term care facility obhgations |regarding residents receiving hospice
services.” We concur that there are obligations on both sides of the provider
equation that must be met to assure optimal care to residents. However,

specification of only “long-term care facnlity
facilities, the RoPs and Interpretive:Guidan
philosophy of hospice care. For example,

acknowledged that outcomes resulting fron
to hospice services can, in fact, constitute 1
practicable physical, mental and psychoso
recognition, there will continue to bé a pote
and/or fragmented care for nursing facility

obligations” is not sufficient. For nursing

ce must also recognize and integrate the
t must be understood and clearly
n aresident’s choice to shift from curative

he achievement of his/her "highest

cial well-being." Absent this type of

ntial for contradictory, inconsistent,

residents who choose hospice services.
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RECOMMENDATION(S):

* This CoP cannot be successfully implemented absent conforming changes to
the Requirements of Participation for Long Term Care Facilities.

* Changes to the RoPs and Interpretive Guidance must incorporate not only

facility obligations, but also recognition and integration of the philosophy of
hospice care for those residents ele:cting these services.

» The effective date of this provi'siongh‘ould be deferred pending completion of
conforming amendments to the Requirements of Participation for Long Term

Care Facilities and the Inte[p’ retive Guidance for-Surveyors.

}
e Inthe interim, and at minimum, the

[final] hospice CoP-418.112 should be

incorporated by reference into the S

SNF/NF requirements, with

implementation deferred until incorp

* Clarification must be providéd on he

oration is effected.

»w accountability will be determined if a
tcome is identified under survey.

negative [or potentially negative] ou

RECOMMENDATION(S):

¢ Coordination between nursing home and hospice oversight authorities at the
Federal and State level is essential to ensure uniform understanding and

consistent application of the require

418.112.

ments and related expectations at

* Adequate notice and surveyor and provider training, i.e., for both hospice and

nursing facilities. must be provided
standard and when changes to the

SPECIFIC COMMENTS

Page 30891

418.112 — Hospices that Provide Hospic
ICF/MR or Other Facilities. AAHSA ques

prior to implementation of this proposed
RoPs are effected.

e Care to Residents of a SNF/NF.
tions the applicability of these
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standards to “other facilities” or entities beyond SNF/NFs and ICFs/MR. For
facilities where there is no federal oversight authority or jurisdiction, there is also no

federal capability to distinguish and/or impl

ement appropriate conforming or parallel

regulatory standards (for example, all “other facilities” may not be required to have a

medical director).

RECOMMENDATION: Delete the reference to “other facilities” wherever it occurs

in the requlation.

(b) Standard: Professional Managemen

it. The assignment of full responsibility

for professional management of the resident’s hospice care has the current

potential to interfere with nursing facilities'
Requirements of Participation for Long Te
concentration on ongoing, aggressive, cur
mandate that all SNF/NF residents meet tt

ability to assure compliance with the

rm Care Facilities. The RoPs’

ative treatment, combined with the

1eir “highest practicable...well-being” and

the underlying regulatory assumption that the nursing facility remains accountable
and responsible for all that occurs within |ts walls, do not allow facilities to abdicate
the function of primary professional management responsibility to the hospice.

RECOMMENDATION(S):
See AAHSA's recommendat

tions under General Comments regarding

needed amendment to the RoPs an

d Interpretive Guidance, deferred

implementation pending incorporati

on of these changes.

The RoPs and Interpretive Guidance must clearly allow nursing facilities to

relinquish and/or assume secondag( professional management responsibility

for those residents electing the hosp

Clarify how accountabili

hice benefit.

astermined if a negative [or potentiall

with be de i i gative [or p ially

negative] outcome is identified under survey.

[

i

(c) Standard: Core Services. This prob
routinely provide “all” core services, and th

oeed standard states that a hospice must
erefore prohibits any delegation of these

services to nursing facility staff. The propésed hospice CoP at 418.64 requires that

hospices routinely provide * substantlally al

i

I core services..
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including nursing, medical social servicesl and counseling...”, implying that some
delegation may, in fact, be permissible.

It may be both unrealistic and impractical | to strictly prohibit assistance with all core
services for nursing facility residents eIectlng hospice. For many of these
individuals, it can be very difficult to dlstlnc_!;Lush the components of care that are
specifically related to the terminal iliness. |Nursing facilities with existing hospice
agreements have reported that while the hospice does develop the plan of care,
some of the actual resident care, e.g., nursing, social services, and/or physician
services, inevitably overlaps. Under the chrrent regulatory construct for long-term
care facilities, this proposed standard agaln potentially impedes nursing facilities’
ability to maintain compliance with'the Rol|:’s

RECOMMENDATION(S): | ]

» If delegation of core services is QI’Ohlblted, the RoPs and Interpretive
uidance must clearly allow nursing facilities to relinquish responsibility for

these services for those residents electing the hospice benefit.

* If delegation of core services is Qi'ohlblted, the word “substantially” should be
deleted from 418.64. As currently wntten, it. |mphes that some delegation of
core services is permissible.

 If assistance with core services may be provided by the SNF/NF, this should
be clearly defined in the requlation, e.q.. "A hospice must routinely provide all
core services. These services include ...; The hospice may involve facility
personnel as specified in written agreement between the hospice and the..."

e See AAHSA’s recommendations under General Comment regarding needed
amendment to the RoPs and Interpretlve Guidance,’ deferred implementation
pending incorporation of these changes '

» Clarify how accountabili w}ith be determined if a negative [or potentially
negative] outcome is identified under survey.

(d) Standard: Medical Director. The requirement that the medical director and
physician designee of the hospice provideloverall coordination of the medical care
for residents who elect hospice again potentially impedes nursing facilities’

ability to maintain compliance with i:he_ Requirements of Participation for Long
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Term Care Facilities. 42 CFR 485.75(i)-Medical Director, chargés the SNF/NF
medical director with coordination of care in the facility. He/she is responsible for

overseeing and assuring the provision of appropnate medical and other designated
care to all facility residents. .

The proposed standard mandates that the hospice medical director and physician
designee communicate with the attendlng physician(s) participating in the provision
of care, but is unclear as to which physnman retains primary responsibility for the
provision of medical care. Failure to clarify can again result in the delivery of
inconsistent or "fragmented” care. '

RECOMMENDATION(S):

* See AAHSA’s recommendations under General Comments regarding

needed amendment to the RoPs and Interpretive Guidance, deferred
implementation pending incbrgoration of these changes.

* The RoPs and Interpretive Guidance must clearly allow the nursing facility
medical director to relinquish and/or assume secondary professional
responsibility for the coordination of medical care for those residents electing
the hospice benefit. | '

* Define “physician designee”

* Amend to clarify the distinction betwéen coordination of care and primary

responsibility for the prowsnon of medical care for those residents electing
hospice services.

» Clarify how accountability with be determined if a negative [or potentially
negative] outcome is identified under survey.

(e) Standard: Written Agreement; #8. Nursing facilities must use
licensed/certified staff to perform nursing- r'elated services such as administering
medication and assisting with prescribed therap|es in order to comply with the
Requirements of Participation for Long Te'lrm Care Facilities. Since family
caregivers, etc., would not perform these functions in a nursing facility, the
hospice's abnhty to involve nursing facility staff in the implementation of the care
plan "only to the extent that the hospice would routinely utilize the services of a

hospice patient's family/caregiver... " appears contradictory.
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RECOMMENDATION(S):
e See AAHSA's comments above under standard (c) —Core Services.

* See AAHSA'’s recommendations under General Comments regarding
needed amendment to the RoPs amd Interpretive Guidance, deferred
implementation pending incorporation of these changes.

» Clarify how accountability with be determined if a ne ative [or potentially
negative] outcome is identified under survey.

Page 30891 — 30892

() Standard: Hospice Plan of Care. It |‘!s unclear whether the intent of this
proposed standard is to have a smgle coordlnated pIan of care or two plans that
distinguish palliative goals and are coordlnated in these areas.

While responsibility for estabhshlng and mamtamlng the plan of care lies with the
hospice, completion of the ReS|dent Assessment/Mlmmum Data Set (RAI/MDS),
remains under the auspice of the nursing facnllty The proposed standard details
what is expected, but does not address which entity is to be held accountable if
these expectations are not met. ‘

RECOMMENDATION(S):

» Clarify whether expectations are for a single coordinated plan or two plans
coordinated in the areas of palliative care.

¢ [f the intent is for a single cdordinatsd plan of care, the RoPs and Interpretive
guidance must clearly allow nursmg facilities to relinquish primary

esponsibillg and/or share thls resp nsibili'gy for those residents electing the
hospice benefit.

e See AAHSA’s recommenda“t‘ions under General Comment regarding needed
amendment to the RoPs and Interp'retive Guidance, deferred implementation
pending incorporation of these changes.

 Clarify how accountability with be determined if a negative [or potentially
negative] outcome is identified under survey.
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(q) Standard: Coordination of;Servicesl. (1) Plan of Care. It .is again unclear
whether the intent of this provision'is to ha‘ye a single coordinated plan of care or
two plans that distinguish palliative goals and are coordinated in these areas.
RECOMMENDATION: |

» See comments above, under (f) Sténdard: Hospice Plan of Care.
|

(i) Standard: Orientation and Training of Staff. To assure the provision of
optimal care and services for residents elejcting hospice, both administrative and
direct care staff from hospice and SNF/NFs / ICFs/MR must have an understanding
of the other's governing care practices, philosophy and requirements.

RECOMMENDATION(S):

* Amend proposed 418.112(i) and the RoPs for Long Term Care facilities to
include that both administrative and direct care SNF/NF / ICF/MR staff must
be oriented to the hospice philosophy and procedures.

+ Corresponding language should mandate that hospice administrative and
direct care staff must also be oriented to the governing practices and
procedures of the SNF/NF or ICF/MR. ' .

Again, AAHSA appreciates the opportunity to comment on the CMS Proposed Rule
for the Hospice Conditions of Partici;ipatidnl and hope our comments will be helpful
to you. Please do not hesitate to contact us if you have any questions or would like
further discussion. We look forward to our|continued work with you on this and
related issues. ' ' ‘

Evvie F. Munley :
Sr. Health Policy Analyst :




