Hospice
& Palliative

Care assocition of New York State

21 Avidtion Road, Suite 9
Albany, New York 12205

P 518-446-1483
F 518-446-1484

info@hpcanys.org
www.hpcanys.org

July 22, 2005

Centers ﬁor Medicare & Medicaid Services
Depanmt‘ant of Health and Human Services
Attention: CMS-3844-P

P.O. Box/8010

Baltimore, MD 21244-8010

Dear Sir or Madam:

The Hospice and Palliative Care Association of New York State (HPCANYS) is pleased
to submiticomments on the Medicare and Medicaid programs: Hospice Conditions of
Participation: Proposed Rule published on May 27, 2005 in the Federal Register. Thank
you for this opportunity. Our comments were developed based on input from hospices
throughout New York State, as well as in coordination with the National Hospice and
Palliative [Care Organization (NHPCO). HPCANYS hosted three audio conferences on
the Proposed COPs in an effort to coordinate and prioritize comments. The comments
in Bold h\ave been determined to be the most critical. Proposed language changes
are in italics.

Section 418.3 Definitions

We reque\st the following changes in this sectlon o
. At‘tendmg physician — add: (3) The hosplce medical director, hospice
physician or nurse practitioner may also act as the patient’s attending

physician.
e Clinical note — add spiritual, to read “Cllnlcal note means a notation of a contact

with the patient that is written and dated by any person providing treatments and

m%dications administered, including the patient's reaction and/or response, and-
any changes in physical, emotional or spiritual condition.”

. Add definition of Counseling Services: Counseling Services means services that
assist the patient/family to minimize the stress and problems that arise from the
terminal illness or from the dying process.

o Add definition of Dietitian: Dietitian means a person who is registered by the
Cqmmiss/on of Dietetics Registration or the American Dietetic Association. ;

) Drug restraint should be amended as follows: means a medication used to
control behavior or to restrict the patient’s freedom of movement, which is
not a standard hospice treatment or not requested by the patient or the
pa\tient’s surrogate.

ThIS is a critical concern. Hospice commonly uses psychoactlve
medications for therapeutic use; e.g. Haldol which is used to control
syr‘nptoms In other settings, Haldol is considered a drug restraint.
Fu‘rther patients on hospice may request or need terminal sedation - yet
such medication in another setting would be considered a drug restraint.

The issue here is patient’s rights. Our concern is that in trying to protect




patient’s rights, this will actually restrict a hospice patient’s right to control

\ . . ; - ;
of anxiety, terminal restlessness, pain, etc. Unlike a nursing home,

hospital, or other institutional setting, hospice provides most care in the

p‘atient’s home where there would be no benefit to hospice staff to have the

patient restrained.

Llcensed Professional — amend to include dietary therapy after occupational

tr\lerapy

Add definition for Nursing Services: Nursing Services mean care provided by a

Ilcensed nurse or under the supervision of a licensed nurse as allowed by law.
alliative Care — add interdisciplinary group to the definition: Palliative care

nleans patient and family-centered care that optimizes quality of life by

al ticipating, preventing, and treating suffering. Palliative care uses an

iqterdisciplinary group to address physical, intellectual, emotional, social, and

spmtual needs and to facilitate patient autonomy, access to mformatlon and

chonce

A‘dd definition for patient’s residence: Patient’s residence means where the

pat/ent lives.

Rppresentat/ve should be amended to add “or common law within the State”

after “...courts of the State...”

PATIENT RIGHTS
Section 418.52 Condition of Participation: Patient’s Rights
Section (é) Standard: Notice of Rights

Sé‘ction (a) (3) This is the first section where “tracking” of drugs is mentioned. It
wi‘ll be virtually impossible for hospice to “track” drugs as is understood for other
more institutional healthcare providers. This will be discussed further under

SeTctlon 418.106.
Section (a) (3) needs to be reworded to reflect the CMS understanding of what is

meant by “inform the patient”. We would suggest revising this section to read,

“The hospice must inform the patient and family of the hospice’s drug policies

_an‘d procedures regarding management and disposal of controlled substances

duﬂng the comprehensive assessment.” During discussion with CMS, this was
re§tated to mean including in the admission packet or booklet, which is reviewed
during admission and then ieft with the patient and family to review and refer to

as|hospice care progresses. The hospice admission process is already lengthy
and often difficult for the dying patient and his or her family. Just as with hospital
discharge, hospice admission is a barrage of information that is often barely
remembered so it is more important that the information is available and

reviewed with the patient when pertinent.

Section (bL Exercise of Rights and Respect for Property or Person

(b)|(1) (v.)The right of the patient to be involved in his or her plan of care should
be added.

(b) (1) (vi.)The right of the patient to refuse treatment should be added.

(b)|(3) should be amended to include “and practice” after “...by State law.” at the
end of the sentence.

Segtion (b) (4) should be revised to be consistent with Home Health Agency
Cor\wditions of Participation by stating: “The hospice must investigate complaints
made by a patient or the patient’s family or guardian regarding treatment or care
that is (or fails to be) furnished, or regarding the lack of respect for the patient’s




property by anyone furh/shing services on behalf of the hospice, and must

qocument both the existence of the complaint and the resolution of the
complaint.”

Section (e) Patient Liability

V}Ie recommend that this standard be amended to read, “Before care is
ir‘ritiated, the patient must be informed, verbally and in writing, and in a
language that he or she can understand, if payment may be expected from
tflre patient as well as hospice’s intention to bill Medicare or Medicaid, third-
party payers, or other resources of funding known to the hospice...” While
we agree that, ideally, the patient and family should be informed of
p“ersonal liability before services are provided, it is virtually unworkable for
eyening and weekend admissions because the staff will not be able to
verify insurance coverage. This is typically not a problem for Medicare or
Medicaid (other than nursing home room and board - particularly for new
nhrsing home admission), but will be a critical issue for other insurers. If
a ‘ mission is desired by the patient and family, it will not be delayed due to
inability to determine insurance coverage. If the patient chooses to elect

h ‘ spice before insurance coverage can be confirmed, it should be _
acceptable if the patient and family is informed that coverage has not been
determined and, therefore, the patient may be personally responsible for

the cost of hospice services.

Section l1 8.54 Condition of Participation: Comprehensive Assessment

\

e In opening paragraph, change “care” to “assessment” in the last sentence so that
hospice can include items not related to the terminal iliness that the hospice might
still wish to assess. For example, a hospice patient admitted for Cancer of the

|

Pancreas may also have Chronic Obstructive Pulmonary Disease (COPD). While
the COPD would need to be assessed and the medications taken for the COPD
would|be important to note as decisions are made concerning-medication for pain
management, etc., the COPD is unrelated to the terminal diagnosis and is not part of
the plan of care for the terminal diagnosis.

Section (a) Standard: Initial Assessment:

There is no such thing as a physician’s admission order for care in
Hqspice. We believe this language was taken from home care CoPs. We
str‘ong‘}ly recommend that this be changed to Physician’s certification to be
consistent with Hospice statute. Inclusion of “physician’s admission order
fonj‘ care” would add another administrative layer to the admissions
process, and thus, would limit access to the hospice benefit.

Wé recommend the following language be added to the initial assessment:
“_lunless otherwise ordered by the physician or requested by the patient

or ‘family...”

ASSESSMENT TIMEFRAMES

Section (b) Standard: Timeframe for completion of the comprehensive assessment

7 d‘ays is requested for the completion of the comprehensive assessment.

We\ feel strongly that 4 calendar days could be intrusive upon the patient
and family. For example, a debilitated, very private individual is admitted to
hos‘pice. The admission nurse does the initial assessment, an LPN begins
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rloutine,r daily care on the day following admission and the case manager RN also:
visits. The patient and family wonders if the Social Worker visit might be delayed
J\ntil the following week as an additional LPN will be covering the weekend and
tpey really are struggling with so many new people coming into their home. The
a\dmission nurse has not identified any urgent psychosocial needs and the case
rrPanager RN concurs. If the comprehensive assessment must be completed
within 4 days clearly, the Social Worker would need to visit within the next two
d‘ays, but with 7 days the visit could wait a few more days. This is really a
c‘pmmon occurrence. A hospice admission is very involved and the nurse and
HHA or LPN usually begin the day after admission. It is not hard to imagine how
a\fam’wily can feel overwheimed by the new people coming into their home and all
the questions that need to be asked and answered — thoughtful questions and
answers that can be emotional and draining. If a true, interdisciplinary,
CQmprehensive assessment is desired, 7 days would be much kinder for the
patient and family.

¢ Recommend language to read “...attending physician, if he/she is willing to

| 1y . - . . ..
participate...” It is current practice to invite the attending physician to participate

in IDG. This practice works well and does not require change.

Section (c) Standard: Content of the comprehensive assessment,
(3) Factors to be considered...(ii), Drug Therapy
o |t “needs to be recognized that hospice is dependent upon the
patient/family/physican regarding the use of drugs other than for the terminal
iIIrPess. At a minimum it is imperative that the interpretive guidelines clearly state
that hospice cannot be held responsible for being aware of drugs that hospice is

not informed of by the patient, family, physician or other health care provider.

Section (d) Standard: Update of the comprehensive assessment.

e We strongly urge that “every 14 days” be changed to “every two weeks,” or
“15 days.” This change would 1) provide the flexibility needed to
accommodate holidays and emergencies and 2) synchronize with
Hospice’s 90/90/60 day cert. periods.

PLAN OF CARE :
418.56 andi'tion of Participation: Interdisciplinary group care planning and
coordination of services.

Section (a) Standard: Approach to Service Delivery
e (1) (i)This should be changed to “the hospice Medical Director or physician
designee” to be consistent with other sections of the Conditions of
Pa}ticipation. This change will also eliminate a potential problem when the
Medical Director or hospice physician is a patient’s attending physician.
¢ (2)/This should be removed or changed to read, “/f a hospice has more than
one interdisciplinary group, there will be consistency across teams and an

inclusive process for developing policies that represent all disciplines and

tea‘ms, with final authority resting with the governing body and senior

ma:nagement. ” Itis clearly the role of the governing body to establish
policy for an organization so the existing language is not only contrary to

common practice, but also to corporate law.



Section (c) Standard: Content of the Plan of Care:
. Suggest replace ‘problem” with * ‘desired outcomes” to be consistent with
plhnosophy of new proposed COPs. _
¢ (c) (6) regarding family agreement....We strongly recommend that
“agreement” be deleted. Often there is disagreement within the family
about care. Itis not uncommon for one or more members of the family to
be opposed to hosplce care for the patient rather than curative treatment.
Hosplce will also seek to bring all participating members of the family into
the plan of care through consensus, but clearly, there will be instances
w‘hen this is not possible. Further, at times, a patient and/or family member
|s encouraged to accept a plan of care that is safer than the plan they wish.
How often does one member of the family clearly disagree with the patient
receiving immediate release morphine for comfort ~ pain relief,
suppression of rapid respiration, etc.? Does CMS really want hospice to
delay such needed comfort measures while family agreement is sought?
\hat if agreement is never reached? Clearly, a competent patient can
refuse a treatment, but should one of five daughters objections mean that
th‘e patient suffers?

Sectil)n (d) Standard: Review of plan of care:

. We strongly urge that “every 14 days” be changed to “every two weeks,” or
“15 days.” This change would 1) provide the flexibility needed to
accommodate holidays and emergencies and 2) synchronize with.
Hospice’s 90/90/60 day cert. periods. Again, this seems minor, but is
cn‘tlcal In smaller hospices, there is often a team where members are part-
time and are only available one day a week or even one day every other’
week for the several hours needed for Interdisciplinary Team meeting. If
th|s day is Thursday, what happens on Thanksgiving when the members
who can get together, do so on Wednesday? Two weeks later when they
meet it will be Thursday, and that will be 15 rather than 14 days.

. The medical director or physician designee being separated from the rest
of the hospice interdisciplinary team at the beginning of the standard
wo\uld be very destructive to the structure of the team and the very

v phi\losophy of hospice. This change would be a step backward for hospice.
The Medical Director is not the team leader nor is he or she viewed as more
|mportant than the Home Health Aide, nurse, or social worker. Do you
understand how difficult it has been for hospice to take physicians who are
aceustomed to being in charge and make them part of a true team? Yet we
hav‘e done that with the backing of the law and regulations. If you take this
away, there will no longer be an interdisciplinary team, but at best a multi-
diseiplinary team with tumultuous leadership between the Patient Care
coordinator and the medical director as well as all other members of the

team.

OUTCOMIJT MEASURES

418.58 Coqdition of Participation: Quality assessment and performance
improvement

The hospice industry is in the development stage of identifying and measuring

data for lm‘provement We urge CMS to recognize that full development of a




hospice QAPI will occur over an extended period of time although the preliminary
pieces are in place in many hospices.

The increased demands in quality assessment and performance will add
significant cost burdens for hospice. This needs to be recognized and addressed
in the hospice reimbursement system.

418.62 Condition of Participation: Licensed professional services.
e Section (b) Add the word “hospice” after “patient’s.”
. Slection (c) should be revised to add at the end of the sentence, “with contracted
- licensed professionals encouraged to- participate whenever possible.”
Contracted therapists are often utilized infrequently, particularly in smaller
hé)spices, and it may well prevent access to such therapies if they are required to

pérticipate as outlined in this section.

CORE SERVICES

418.64 C\‘ondition of Participation: Core Services.

We strongly recommend that hospices be allowed to contract for continuous care
staff on a routine basis. Without this change, patients are being denied access to
continuo“us care. We recognize that CMS does not want this change, but does
CMS rea!ize how this is negatively affecting patient care? Continuous care is a
key component of hospice allowing many patients to stay at home rather than go
to a hos@ital or nursing home. However, the need for continuous care is sporadic
and mos‘t often needed at night - the time most difficult to staff. Requiring that
hospice staff be used routinely for this service makes it virtually impossible,
particularly for smaller hospices. Most hospices have gone to great lengths to
hire staff that are willing to provide this care, yet most find they can only secure a
small number of nurses who may well be unavailable when the need actually

arises, usually with only several hours of notice at most.

Section (b) Standard: Nursing Services ‘
¢ Definition of nursing services needs to be in the definition section (see comment
on p.2 above). In addition, this section should mirror the Medicare Modernization
Act.

Section (d) (2)Standard: Nutritional counseling.
e We concur. Thank you for including this.

STATUTORY NURSING WAIVER

418.66 Condition of Participation: Nursing services.

It is requested that this section be made consistent with MMA language concerning a
nurse practitioner being eligible to serve as a hospice patient’s attending physician.

418.72 Condition of Participation: Therapies...
We recom‘mend that dietitians be added to the list of non-core services.

418.76-Condition of Parﬁcipatioh: Home health aide and homemaker services.

Section (c) Standard: Competency evaluation \
o We request that aide be added after home health




» Requiring that competency evaluation be determined solely by observing the
aide’s performance providing care to a.real patient rather than in a skills
lé\boratory setting is contrary to New York State statute. New York permits state
approved home health aide training programs to determine aide competence in
either setting. Changing the requirement to the more stringent one of

|

observation while the worker is providing care in a patient home may impact the
ayailability of both paraprofessional personnel and the RNs who must supervise

and evaluate them.

Section (F) Standard: Qualifications for instructors
e Revise to say: “...supervision of a registered nurse who possess a minimum of

"t

0 years nursing experience, at least one year of which must be hospice or

home health care.”

Section (g) Standard: Home health aide assignments and duties
e Delete “the appropriate qualified therapist,” because it is not consistent

w‘ith hospice practice, which is to have an RN make assignments. It
appears that this language is taken directly from Certified Home Health
Care CoP.

Section (h) Standard: Supervision of home health aides.

. (i)ARemove “qualified therapist.” This is from Home Care Conditions of

P

ha

rticipation (CoP) and does not apply to hospice practice, which is to
ve the RN provide supervision.

« We strongly urge that “every 14 days” be changed to “every two weeks,” or

“1‘
ac

5 days.” This change would 1) provide the flexibility needed to
commodate holidays and emergencies and 2) synchronize with

Hospice’s 90/90/60 day cert. periods.

Section (j
homemak
that are d
homemak
with time.

Standard: Homemaker qualifications - Recommend use definition of

er in NYS statute. New York State has specific requirement for homemakers
fferent from home health aides. To require a home heaith aide be used for
er services is inefficient use of very limited resources, which will only worsen

Section 418.78 Conditions of Participation: Volunteers.

(e) Standa
o We

ad

bo

ard: Level of Activity:

> support the content of this section and the opportunity to include
ministrative volunteer time in the 5% standard. In light of the importance of
th administrative and clinical volunteer support to hospice operations, this

provision is beneficial. The automatic increase in volunteer time needed as
patient census rises could be burdensome for hospices where there is strong
competition among entities utilizing volunteers in their operations. We
recommend that the 5% formula be applied to the previous year's patient care
hours rather than concurrent patient census.

ORGANIZATION AND ADMINISTRATION

Section 4
Services

18.100 Condition of Participation: Organization and Administration of




Section (a) Standard: Serving the hospice patient and family

(%) should be amended to state: “...consistent with patient and family needs and
g‘oals wherever possible.” Clearly, if there are unresolved conflicts between the
patient’s goals and the family’s goals, the patlent or patient surrogate will take

precedence

Section (e) Standard: Professional management responsibility.

The wording of Section (e) (2) should be revised to: “Furnished in a safe and
effective manner by qualified personnel”:

Section 418.102 Condition of Participation: Medical Director

SEction 418.102 first paragraph needs to be amended by adding “or the hospice”

a‘ter “....by the medical director” in the third sentence. Usually the hospice
secures a physician to provide coverage for the medical director. Again, there
seems to be some focus on the medical director as a part of hospice that is not
factual.
Sect|on (a) Standard: Initial certification of terminal illness
he hospice needs to be able to contract with an entity for a physician to serve
$ a medical director or a coverage physician. More and more physicians are
anpIo’yed by hospitals, health centers, systems, etc. and to restrict this could
pnjohibit availability of a hospice physician.

Section (b) Standard: Recertification of the terminal illness

pr‘esumably this can be done during IDT with the entire team participating as the
comprehensive assessment is updated to determine eligibility for re-certification.

This needs to be clearly stated in the interpretive guidelines.

Section (c) Standard: Coordination of medical care

CLINICA

It is STRONGLY recommended that the last sentence of this section be
revised as follows: “The medical director or physician designee is also
responsible for participating in the hospice’s quality assessment and
performance improvement program. The program may be directed by the
medical director, physician designee or other qualified professional.” This
is|a critical issue as most hospice medical directors are part-time or even
volunteer and clearly are not prepared to direct the hospice’s quality
as\‘sessment and performance improvement program. If this is left in place,
it will not actually occur in most instances, and it is doubtful that this is

wIIat CMS is looking to accomplish.

RECORDS

Section 418 104 Condition of Participation: Clinical Records
Section (a) Standard: Content

This section includes an informed consent and authorization, but does not

inelude the patient’s rights. The election statement basically covers this, with the
exception of a HIPAA authorization, which is not a general form, but rather a
spécific form explicitly stating what is authorized to be released to whom and
du‘ring what timeframe. Thus (a) (2) should be amended to reference the

election statement, which is required to include a consent to start hospice service
as|well as the patient rights.

Section (b) Standard: Authentication

Th;is section is applicable for a hospital setting, but not for hospice. ltis

STRONGLY recommended that this section be excluded as neither Nursing
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Facilities nor Home Health Agencies have such a standard. At a minimum,
it must be recognized that hospices have no mechanism to authenticate a
signature of a covering physician beyond the initial verbal order taken by a
registered nurse.

Section (d) Standard: Retention of records

This section should be revised to foIIow the HIPAA requirement for records
retention.

Section (\ ) Standard: Discharge or transfer of care

This section needs to be revised. It is imperative that the requirement for
hospice to provide a copy of the clinical record to the patient’s attending
physician in the case of a revocation or discharge be removed. The
dlscharge summary is a good addition and will provide all the information
that most physicians will accept. If CMS feels strongly about this, the most
that should be required is that hospice will offer the attending physician or,
in: the case of a transfer, the accepting facility, a copy of the complete
cl‘inical record or any parts of the record which the physician or facility feel
are needed. This requirement is contrary to the HIPAA standard of
“minimum necessary information.” Also, the family is the unit of care for

Lspice and clearly the patient’s attending physician, who would not be
deallng with other family members, may not need the family information.
M‘andatmq that the entire clinical record be sent would be unduly
burdensome on the hospice—both cost wise and staff wise. This mandate
is|also counter to federal efforts to reduce paperwork in the health care
system.

DRUGS, SUPPLIES, AND DME
Section 418.106 Condition of Participation: Drugs, Controllied Drugs and

Biologicals
Section (\b) Standard: Controlled drugs in the patient’s home

Recommend the following language change: “The hospice must have
written policy for disposing of controlled drugs in the hospice plan of care

th‘at are maintained in the patient’s home...” Hospice is not legally able to
co‘llect controlled drugs in a patient’s home - it is illegal to transport a
cqntrolled substance without a prescription and this would typically be
dqne when the patient has died so the prescription is no longer valid. The
word “collecting” MUST BE REMOVED. The term tracking is also of

concern. Again, this is a home rather than an institutional setting. Hospice
can track what medications are put in the home to the extent that
medications are only provided at the level ordered by a physician.
However, hospice cannot track in the sense that this word is used in
h&spital and nursing facility regulations where the facility is administering
the medications. This should be stated in the standard. Clearly, this can
only apply to hospice provided controlled drugs rather than all controlled
dr gs in the patient’s home since a family or patient who is abusing drugs
would often hide medication not provided by hospice. What would happen

when the family refuses to allow for disposal of the controlled substances?

Section (c Sténdard: Use and maintenance of equipment and supplfes
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. his sectioh must be revised to state that in the instances where DME is

T
provided through arrangement, the arrangement must specify that the vendor will
comply with this standard.

SHORT-TERM INPATIENT CARE
Section 418.108 Condition of Participation: Short-term inpatient care.

We strongly urge revision of the introduction to this section as follows:
e “Short-term General Inpatient Care and Respite Care are provided by the
hospice in a participating Medicare or Medicaid facility.”

e The provider standards for general inpatient care and respite care should
be listed in sections (a) and (b). As currently worded, caregiver collapse is
not included as an eligible service on short-term GIP. There are many
instances when psycho-social crises demand a short in-patient stay and
this is currently allowed in existing hospice regulations.

Section (a) Standard: Inpatient care for symptom management, pain control and
psycho-saocial issues.

e Itis imperative that psycho-social issues/caregiver collapse be covered

nder general inpatient care. Paragraph (a) should note that pain control
arJld symptom management would be done on an inpatient basis either
because of the specific need for the staff and equipment available there or
because of the inability of the hospice and/or the patient’s caregiversto
assure that the services are properly provided in the home. :

o In\addition we recommend that the CMS Hospice Manual, Chapter 2,
Coverage of Services, be amended as follows: The first sentence of the
final paragraph of 230.1 be revised to read, “General inpatient care may be
required for procedures necessary for pain control or acute or chronic
symptom management, which cannot feasibly be provided in the home.”

. We strongly advocate the need for RN presence on a 24-hour basis for the
general inpatient level of care. The critical issues encountered with the
hospice patient in this setting facing end-stage changes call for the
assessment and treatment skills of an RN. RN presence on a 24-hour basis

L respite care is not seen as presenting the equivalent need.

) It |s also recommended that the word “approved” should be replaced with

“certified” in item (a) (1).

Section (b) Standard: Inpatient care for respite purposes.
) (2)‘ Recommend change “approved” to “participating”. “A Medicare/Medicaid
pa‘mCIpat/ng nursing facility that also meets the standards specified in 418.110(b)

and (f)."

INPATIENT CARE
418.110 Condition of Participation: Hospices that provide inpatient care directly.

Section (a) Standard: Staffing.

« With reference to the statement, that hospice is responsible for ensuring staffing
levels reflecting patient volume; hospice is requesting clarification regarding

10
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provision of staff. Allowing hospices to provide nurses on appropriate shifts for
24 hr. RN coverage in facilities, including nursing homes, where such coverage
may not be mandated under other regulations, would help meet this requirement.
The ability to provide this coverage supplement would, naturally, be dependent
upon availability of the necessary staff.

Section (b) Standard: Twenty-four hour nursing services.
o P«!s noted previously, Hospice strongly recommends retention of the 24-hr.
RN requirement for the general inpatient level of care while allowing
fl‘exibility in the RN staffing for respite.

Section (c) Standard: Physical environment.
o R\‘eference to reporting of equipment failures (ii) to appropriate State and local

bodies. Clarification is requested regarding the definition of “equipment failure”

as well as providing some examples. Would this occur within the interpretative

guidelines when they are published?

Section (f) Standard: Patient rooms.
e Standards with minimum square footage requirements indicated appear to be
appropriate for application to new construction situations.

e |tis also recommended that the following be added to the end of (iv): “except
during community disasters and/or emergencies.”

Section () Standard: Meal service and menu planning.

) V\)e concur with the proposed changes. Content that allows increased flexibility
inithe delivery of meal service to hospice patients is highly desirable. ltis
important that meal service, when possible, adapt to the needs of the resident
with less emphasis on the number of hours between meals.

Section (m) Standard: Pharmaceutical services.

) S?ction (m) should also be included in 418.106 as an indication that these are
requirements for the hospice as a whole, not just on an inpatient basis. (m)
should cross-refer to the earlier standard.

Section (n) Pharmacist.

o ltis recommended that “if required by law’ be added to the end of paragraph (4)

(iiib in this section regarding investigation and reporting requirements.
Section (L) Standard: Restraint and seclusion.
Itis impe‘rative that this section be removed. Restraint and seclusion are
perceived so differently in hospice that inclusion of this section will irreparably
harm the/foundations of a program designed for end-of-life care. The problem
here lies in the fundamental differences between hospice and any other part of the
health care continuum. Hospice patients are dying and, therefore, often benefit
from “seclusion” although we would call it privacy. Hospice patients need
aggressi\‘le symptom control which often warrants medication that in another
setting would be used for restraint. While the need for this provision in other
settings is clearly understood and, while hospice would never want a patient to be
restrained or secluded if this were not necessary and the patient’s wish, if this

11
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section is not removed it will likely result in avoidance of some of the most
precious benefits of hospice care. Patients often choose to remove themselves

from their environment as they die; it is almost a transition from this life to

whatever lies beyond it. Patients often choose comfort over alertness, particularly

as life i§ ending. Please remember the uniqueness of the hospice benefit and
remove this section completely.

While it is imperative to remove this section totally, it is reluctantly recognized
that CMS may not agree. In this instance, over our strong protests, this section
must be|dramatically revised. The following revisions are critical to mitigate the
very real negative impact of this standard: -

The term “seclusion” should be removed from this section. Hospice does
not seclude patients; however, most hospice inpatient rooms are private
r<‘>oms to allow the family 24 hour access and privacy for needed
c?nversations and comfort. This is not done to seclude the patient, but
ra\ther to respect the special needs of patients at end of life for privacy and
intimate surroundings with family. Inclusion of the term “seclusion” could
Iekad to confusion and, potentially, to removal of the environmental gains
th@t hospices have made in inpatient settings for both privacy and family
access.

A§ noted in the previous section “Definitions” Hospice has great concern
O\N{er the potential impact on end-of-life care when use of a medication to
control some symptoms such as terminal agitation or restlessness, is
pérceived as imposition of a chemical restraint. The hospice concern,
whatever the setting within which care is being given, is with the use of the
mpst appropriate method of ensuring palliative care is made available.
W‘hether the care setting is the patient’s home, a nursing home or an
inpatient setting the goal is control of the anxiety, restlessness, pain or
otiher symptom negatively impacting quality of life in the last stage. Forced
perception of certain drug use, such as Haldol, as a restraint by others
in‘clud_ing nursing homes will restrict the ability of Hospice to meet those
specialized end-of-life needs. Utilization of a standard for chemical

restraints utilized in nursing homes does not always correspond with

standards commonly accepted by Hospice medical staff regarding
utilization of some medications. The proven, specialized expertise and
exlperience of hospice medical staff must be given consideration as
standards of medication use are applied to the restraint issue.

SJggested change for inclusion in (0) (1) is the addition after "...normal access to
on\‘e’s body” is “Bed rails are not included in this definition of restraint if used for
the safety of the patient or to assist the patient in independent functioning.” The
cohcept of the side rail as an “enabler” is of value here.

Section (o) (3) (d) refers to time limitations for restraints. Suggested language
pr&poses the following schedule: “change the hours to 8-hour intervals over a
24“-hour period for adults, while sleeping, and 4-hour intervals while awake; 6-
hour intervals while sleeping for 9-17 year olds, 2 hours intervals over 24-hours
wh;i/e awake; 2-hour intervals while sleeping for under age 9 and 1-hour while
awake.” :

Se}ction (o) (7). Request that the word “unpredicted” be added before
“death” in that sentence referring to reporting of any degth that occurs

while the patient is restrained.

12




RESIDENTS RESIDING IN A FACILITY
41 8.112\ Conditions of Participation: Hospices that provide hospice care to
resident;s of a SNF/ICF, MR or other facilities.
Clarify what is meant by “other facility,” and define “nursing facility.” Also clarify
tP\%at this section should specifically apply only to Medicare and Medicaid
p’articipating facilities. This condition cannot successfully be implemented until
there is in the SNF/NF requirements a parallel condition that confirms their
requirements. We recommend that the effective date of this section be delayed
, until the companion section is enacted or that it be at least incorporated by
- reference into the SNF/NF requirements. We understand that the nursing home
: C\OPS will add a section on nursing homes and hospice care. Does this condition
" match the requirements that will be proposed for nursing homes?

» Itlis also requested that CMS work with surveyors on this issue and that hospices
be allowed some leniency until the nursing facility regulations are complete. Can
this Condition be phased in?

Section (P) Standard: Professional management.
Rgcommend that “hospice” be inserted |after “inpatient” in this standard: “...make
any arrangements necessary for hospice inpatient care in a participating

Medicare/Medicaid facility according to 418.100.”

Ina number of cases, Hospice relationships with nursing homes can be
dgscribed as tenuous. Concern on the part of hursing home staff, which is also
held responsible for care of their resident, is sometimes related to the held
perception that the nursing facility loses|total control of the resident care plan. It
is ‘essential to emphasize that a collabo "ative relationship is the goal, not
domination of the care plan. Certainly, Hospice must bear responsibility for the
coverage it approves and the services it offers, but the expertise of hospice in
provision of specialized end-of-life care is not always made available due to

érception of regulations. It is not unheard of to hear nursing facility personnel

séy they do not want hospice to come in because they lose control of their care
plan process. Stressing the relative responsibility of both parties, while
recognizing the collaborative and integrative nature of the relationship, will
enhance opportunities for meeting the varied and complex needs of the terminal

patient.

Section (d) Standard: Medical Director
We request that this standard be re-titled: Interdisciplinary Group and that
the text be revised as follows: The Hospice Interdisciplinary Group must
provide overall coordination of the care of the hospice resident that resides
in'an SNF, NF, or other facility. Members of the interdisciplinary group will
reqularly communicate and coordinate care with SNF/NF staff to ensure
quality care for the patient and familyl The hospice Medical Director or
physician designee will communicate| with the Medical Director of the
SNF/NF, the patient’s attending physician, and other physicians
participating in the provision of care for the terminal and related conditions
as necessary.”
We are concerned that the requirements of this standard could be a real
impediment to hospice-nursing facility collaboration. As written, it may
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Section (e) Standard: Written agreement
(1) “written consent” should be changed t

cause unnecessary strain in the relationship between the hospice and the
fécmty Communication issues arise on many levels. What appears to be a

fbcus on medical director/physician
qf the IDT team, which has the cons
tI‘1e facility, out of the loop. Certamly
communication is an extremely impo
‘ut experience has shown that good

h\‘osplce medical director/physician d

h‘osplce medical director is brought i i

tﬂe relative complexity of certain pati
physman-to -physician communicati

communication leaves the remainder
stent and integrated relationship with

, physician-to-physician

rtant element in the care of the patient,
internal communication between
esignee through the IDT team works

weII for most interactions in the nursmg home. In cases where conflict
between IDT members and facility staff including the physician occur, the

n to facilitate resolution. In addition,
ent situations may mandate closer
n, but this should remain as a

deC|S|on the IDT members make, as patlent needs change. Contact with

the facility should remain with the de
nurse.

Logistical issues are of concern also|

signee of the IDT, either the MD or a

on both sides of this communication

issue. As written, the content of (d) does not indicate parameters for
contact between physicians. From the hospice side, especially for those

| e .
o‘rganlzatlons with volunteer or part-
broad expectation of communlcatlon

SIl

ime medical directors, the rather
could be a detriment and place a

gnificant burden on the hospice physman

Hospice communication with “the faLlhty medical director, the patient’s
attendmg physician and other phys:c1ans participating in the provision of

care” also presents challenges. In some instances, the nursing home

|
case judgment regarding involvemen

medical director does not carry a patient load and may be totally unfamiliar
|
with the needs of that person. Here agaln consistent focus on a case-by-

t of the facility medical director would

be desirable. In addition, the non-spécmc mandate of physician to

pr\‘Iysmlan communication presents p:

otential time and cost issues when

consideration is given to the, at tlmes, relatively large number of attending

\
pr‘nysmlans in some nursing homes as

eqcoumtered by the hospice physiCIa|
basis.

If this section remains unchanged or

well as the difficulty that may be
n in trying to reach them on a regular

only minimalily changed, it must be

recoghized that it will resultin a drarﬁatlc increase in cost for Medical

Director/physician designee services
foreseeable benefit. This will necess
reimbursement methodology to assu
reimbursed.

should be deleted from 418.112 (e) and
reference to the patient record standard
(4
condltlon other than the patient’s hospice
(e) (6): States vary in what they consider

14

for the hospice with little to no
itate revision of the hospice Medicare
re that these additional costs are fairly

o “election statement.” This paragraph
moved to the appropriate section in

(iii). Clarification is requested regarding definition of a life threatening

e terminal diagnosis.
included in the room and board rate and




Section ) Standard: Hospice plan of care

what their responsibility is in the provision of room and board. How does this
impact this Standard? Will the room and board definition in the State Operation
Manual be changing in relation to the hospice regulations?

(?i’): Recommend that the 14-day requirement for care plan review be changed to
two weeks or 15 days to be in line with fthe current 90/90/60 day certification
periods. '
(f ) (4) Recommend the following language change: “Any changes in the plan of
care must be discussed by representatives of hospice and representatives of the
n‘ursmg facility and must be approved by the hospice before implementation.”
Once again, expected collaboration must be the goal as IDT designated
representative(s) and facility staff responS|bIe for the supervision of care in the

\
mhrsmg home should both be aware of hosplce care plan changes

Section (g) Standard: Coordination of services.

Section (I

Comment: Is there a likelihood that nursing facility regulations will state that
facilities can accept orders from the hospice physician? Any such outcome must
conSider the need to stress collaboration and not diminish the role of the
attendmg physician who also bears a responsibility for the care of the patient in a
falc:llty In addition, facility staff are trained and oriented to work closely with their
at‘tending physicians. Interjecting a more direct order relationship between

hospice and facilities without attending input may be difficult for the facility staff.

(6‘) Physician orders. Our assumption is that this refers to ‘hospice” physician
orfers.

) Standard: Transfer, revocation or discharge from hospice care.
VV@ recommend that “does not directly impact” be changed to “may not affect”:
“Discharge from or revocation of hospice care may not affect the eligibility to

c&ntinue to reside in a SNF, NF, ICF/MR, or other facility.”

Aconcern here is, while discharge from|hospice does not always mean

di‘ charge from a facility, this may be an issue in some cases and patients should
not experience the trauma of an external move because they have perhaps
stabilized for the moment and may not be eligible for hospice.

Please provide some clarification of this| standard including how compliance
would be audited.

Section (|) Standard: Orientation and training of staff.

Recommend revision to read: “Hospice :must assure orientation of facility staff...
As written, facilities that have contracts \INIth multiple hospices could be inundated
with hospice in-services. It would be preferabie if hospices were expected to

meet with facilities, offer appropriate in-services (and document the attempt) and

make every effort to ensure this education is made available.

|

Or‘1e must also consider the needs and resources of the contracted facilities.
Focus for in-service should be on those elements most important to the
coordinated provision of care for the terminally ill patient.
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PERSONNEL QUALIFICATIONS

418.114./ Condition of participation: Personnel qualifications for licensed

professionals.

|

Section (c) Personnel qualifications, (7) Social

Worker

. I'he use of State licensure as a standard for social workers is of concern to many

hospices. End-of-life patient and family needs present an extremely intense and

demandmg set of variables and require|skills and training that are often more
than a non-Masters prepared Social Worker will possess. Every effort should be
\ade by hospice to employ this level of professional worker and regulatory

support for such a course is important.

Section (d) Standard: Criminal background check
. TllPis requirement would place a great financial burden on hospices. The hospice
re‘imbursement rate must be adjusted to accommodate this significant new

expense.

e Please clarify that the criminal background check requirement applies to

pr

[n closing,

ospective, not current employees and|contracted staff.

| urge you give serious, thoughtful consideration to our comments as you

finalize the Proposed Hospice Conditions of Participation. Again, we appreciate the

opportumty to provide these comments. 1f you

have any questions or require additional

information, please contact me at 518/446-1483 or kmcmahon@hpcanys.org.

Sincerely,

62777 Vhador

‘Kath cMahon

Presidentland CEO
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24 Hour Phone: 607.962.3100
If Long Distance: 1.800.734.1570

\\@"

= . Southern Tier
July 25, 2005 5’ ﬂ M
Centers for Medicare & Medicaid Services and # Palliative Care

Department of Health and Human Services
Attention: CMS-3844-P

P.O. Box 8010
Baltimore, MD 21244-8010

Our family caring for yours... when it matters most.

. o R o “:} -
Dear Slr or Madam: N

e, .

Thank you. for this ppportunlty to comment on the Medicare and Medicaid programs: Hospice

Conditions of. Participation: Proposed Rule published|on May 27, 2005 in the Federal
Register. These comments are a coIlaboratrve effort from the Southern Tier Hospice and
Palliative Care mahagement team in coordrnatron drawing on input from the Hospice and
Palliative Care AssOC|at|on of New York State and the National Hospice and Palliative Care
Organization. - These comments are personalized with examples from the over fifty-five years
of STHPC experience represented by the four members of this management team who
worked together or\‘t these comments. Fhls isnota bLllreaucratlc effort on our part, but a
realization that this is the Iegacy, that we will leave the next generation.of.hospice

management; as ntlost of us will retire before these re'gulatlons are next revised. Two of the

collaborators remember when the Conditions of Partrcrpatlon for hospice were first released
twenty-two years ago and all of us understand that this is our opportunity to influence these

regulations to reflebt what is needed i in. adtual operatlons by. pat|ents famrlres and staff.

Whiile cIearIy aII of these changes are needed, the colmments in Bold have been
determined to be the most critical. Proposed lanquage.changes are-in italics. \We ask you
to read our requests with an open mind and our exarnples with an open heart. This'i is not an
exercise in man|puIat|on but persuasion with a clear focus.on assuring that first and
foremost the- regulatrons support qualrty care for patlents and families.
Section 418.3 Definitions Lo
We request the foIIowrng changes in this sect|on
Section (a) Standard: Notice of- Rights
"o (3) Attendmg physician.— add: (3) The hospice medical director, hospice
physician or nurse practrtloner may also act as the patlent’s attending
physician. ‘ThIS will be discussed in.another s'ectlon but it is important that CMS
realize that many hospices use communrty dootors as the medical director or hospice
physician and these physicians have often been a patient's attending physician for
years. It is imperative that these relations be aIIIowed to continue. Moreover, there are
times when patients are coming to hospice from another area and do not have a local
attending physlcran so the medical director or t[)osplce phys101an is willing to meet this

need when necessary also.

o Clinical note — add spiritual, to read “Clinical n te means a notation of a contact with
the patient that is written and dated by any person providing treatments and
medrcatlons‘ administered, including the patlent s reaction and/or response, and any

changes in physwal emotional or spiritual condition.

|

Administrative: 607.962.4100 11751 East Corning Road }Cornirlg, New York 14830 FAX: 607.962.4300

WWW: STHospice.org
E-mail: info@sthospice.org
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Add deflnltlon of Counseling Services: Counseling Services means services that
assist the patlent/fam/ly fo minimize the stress and problems that arise from the

terminal illness or from the dying process. 1{
Add def|n|t|5n of Dietitian: Dietitian — a person who is registered by the Commission of

Dietetics R?glstratlon or the American Dietetic Association.
Drug restramtshould be amended as follows: means a medication used to

control bel‘1awor or to restrict the patient’s freedom of movement, which is not a
standard hospice treatment or not requested by the patient or the patient’s
surrogate.

This is a critical concern. Hospice commonl'lly uses pSychoactive medications
for therapeutic use; e.g. Haldol which is used to control symptoms. In other

settings, Haldol is considered a drug restraint.

Further, patients on hospice may request or need terminal sedation — yet such
medlcatloﬂ in another setting would be considered a drug restraint. The issue
here is patlent’s rights. Our concern is that in trying to protect patient’s rights,
this will actuallly restrict a hospice gatlent’s| right to control of anxiety, terminal
estlessneés, pain, etc. Unlike a nursing home, hospital, or other institutional
setting, hosplce provides most care in the patlent’s home where there would be
no benefit to hospice staff to have the patient restrained.
Licensed Professmnal amend to include dlet:ary therapy after occupational therapy.
Add definition for Nursing Services: Nursing Services mean care provided by a
licensed nu‘rse or under the supervision of a licensed nurse as allowed by law.
Palliative Care - add interdisciplinary group to|the definition: Palliative care means
patient and family-centered care that opt|rn|ze§ quality of life by anticipating,
preventing, and treating suffering. Palliative care uses an interdisciplinary group to
address ph)‘lSI08| intellectual, emotional, socua‘l and spiritual needs and to facilitate
patient auto‘nomy, access to information, and choice.
Add definition for patient’s residence: Patient’s residence means where the patient
lives.
Representative should be amended to add “oricommon practice within the State” after
“...courts of‘ the State...”
Restraint should be revised by deleting as a restraint after drug at the end of the
definition and replacing it with, primarily foP restraining the patient against the
patient and family wishes. This is discussed in other sections, but is a critical issue.
Hospice pat‘lents are in a very different S|tuat|o:n from most other patients in the health
care system These patients are aware that they are dying and have chosen hospice
seeking comfort and the ability to participate in the decisions that will affect their dying
process. For example, bed rails in a nursing facility are considered a restraint.
However, in hospice they are generally used to assist the patient — something the
patient can grab to help with turning in bed so they can maintain at least this little piece
of independence or to help in getting up from the bed for a pivot transfer to a
commode. [This is why it is imperative that the|patient and family wishes be
considered here. Please also understand that|while the CMS intention is to promote
patients rights rather than hinder them, regulations are out there and open to
interpretation by the new hospice director or nurse coming from a setting where
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restraint, dri
for infractio‘
of Haldol or bed rails because both were virtually forbidden in their experience and

these regul‘

The definit

be seeking

and, towarqs imminent death, even to remove
his or her surroundings as he or she prepares

highlighting

ug restraint and many other terms have clearimeanings with stiff penalties
ns. Can you not imagine staff coming from a nursing facility steering clear

. ) | ;
tions seem to be using the same language?: : :

ion of seclusion should be remolved. In nu';rsing facilities, the desire is to

socialize the patient while in hospice, the desire is to meet the needs of the dying
patient. A patient may have little active family

participation in his or her life and may
company, but most hospice patients are seeking privacy to be with family
themselves totally from interacting with
_ for death. |Again, while well-intentioned,
seclusion and bringing forth the specter of guilt from other parts of health

care, may aptua’lly hinder a hospice patient’s right and need for privacy. If CMS
refused to remove this definition over our strong objections, at a minimum the
definition smould be revised to add, against the wishes of the patient and family, at the

end of the definition.

Section 418.52 CPndition of Participation: Patient’s Rights :
Section (a) Standard: Notice of Rights !

e Section (a) (3) This is the first section where “tracking” of drugs is mentioned. It will be
virtually impossible for hospice to “track” drugé as is understood for other more

institutional
418.106.

Section (a)
meant by “i

healthcare providers. This will be |discussed further under Section

(3) needs to be reworded to re'flecti the CMS understanding of what is
nform the patient.” We would suggest revising this section to read, “The

hospice must inform the patient and family| of the hospice’s drug policies and
procedures regarding management and disposal of controlled substances

during the
ordered..”
admission
patient and
admission
her family.
information
is available
(a) (1) (v.)T
added.

comprehensive assessment or when a controlled substance is first

During discussion with CMS, this Wwas restated to mean including in the
backet or booklet, which is reviewelﬁ during admission and then left with the
family to review and refer to as holspice care progresses. The hospice
rocess is already lengthy and often difficult for the dying patient and his or
Just as with hospital discharge, ho'spice admission is a barrage of

that is often barely remembered SO it is more, important that the information
and reviewed with the patient whe'P pertinent. .

he right of the patient to be involved in his or her plan of care should be

@ (1) (vi.)The right of the patient to refuse

treatment ,Jshbuld be added.

-Section (b) Exercise of Rights and Respect for Property or Person

(b) (3) shou
of the sentence.

Section (b)

Id be amended to include “and practice” after “...by State law.” at the end

(4) should be revised to be consistent with Home Health Agency

Conditions of Participation by stating: “The ho'spice must investigate complaints

made by a

that is (or fails to be) furnished, or regardi

patient or the patient’s family of guardian regarding treatment or care
'rLg the lack of respect for the patient’s

property by anyone furnishing services on} behalf of the hospice, and must

document

both the existence of the complaint and the resolution of the
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complaint. |
hospices avoiding some of the confrontational

Theistandard as proposed is overly restrictive and could result in

issues that can be essential to patients

and their families preparing for and accepting end of life. Clearly, if there are
complaints that aIIege violation of law, these should be reported. However, families
have aIIegeH a\buse because staff has reviewed the election statement with the

patient and|the famlly feels it was “abusive” to
months to live if the disease runs it normal cou
made because a somal worker has asked the

can no Iong‘er be Ieft alone. Does CMS really
treated like @ criminal offense? Hospice often
simply the patient or family's anger at the illnes
actually seeks to encourage these complaints
denial dealtw with through to acceptance when

these comp‘

Please reqlflre that potential criminal behavior

inform the patient that he or she has six
rse. Complaints of “abuse” have been
patient’s plan for care when the patient
want these reported to the State and
deals with complaints that end up being
5SS, prognosis or situation. Hospice

so that feelings can be expressed and
possible. Will hospice really encourage

laints when the hospice and staff are made to feel like suspects in a crime?

be reported as most local law currently

requires, but avoid criminalizing all behavior that may result in a complaint.
Section (e) Pa“clen,t Liability

We recom ‘
the patient must be informed, verbally and

or she can

understand, if payment may be

end that this standard be amended to read, “Before care is initiated,

in writing, and in a language that he
xpected from the patient as well as

hospice’s intention to bill Medicare or Medicaid, third-party payers, or other

resources of funding known to the hospiceI

” While we agree that, ideally, the

patient and family should be informed of th:e exact personal liability before
services are provided, it is virtually unworkable for evening and weekend

admlsswns

because the staff will not be able to verify insurance coverage. This

is typlcally\ not a problem for Medicare or IVlledlcald (other than nursing home
room and board — particularly for a new nursing home admission), but will be a

critical |ssue for other insurers. If the patlelnt and family desire admission, it will
not be delayed due to inability to determine insurance coverage. If the patient

\
chooses to elect hospice before insurance

be accepta‘lble if the patient and family is in
determmed and, therefore, the patient may

cost of hosplce services.

Lcoverage can be confirmed, it should
ormed that coverage has not been
be personally responsible for the

Section 418.54 Condition of Participation: Comprehensive Assessment

In opening paragraph, change “care” to “assessment” in the last sentence so that hospice

can include items not related to the terminal illness that the hospice might still wish to
assess. For example, a hospice patient admitted for Cancer of the Pancreas may also
have Chronic (Dbstructlve Pulmonary Disease (COPD). While the COPD would need to
be assessed and the medications taken for the COPD would be important to note as
decisions are made concerning medication for pain management, etc., the COPD is
unrelated to the terminal diagnosis and is not part of the plan of care for the terminal
diagnosis.

Section (a) Standard: Initial Assessment:

e Thereis no requirement for a physician’s admission order for care in Hospice.
We believe this language was taken from home care CoPs. We strongly

i

!
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recommend that this be changed to Physician’s certification to be consistent
with Hospice statute. Inclusion of “physician’s admission order for care” would

add anothe r administrative layer to the admissions process, and thus, would
limit access to the hospice benefit. ‘
We recomrpend the following language be added to the initial assessment:

..unless otherwise ordered by the phyS|c|an or requested by the patient or

famlly ” If is not uncommon for the patient or family to request that the
admmswn/qssessment be delayed until a con |enlent time for all of the family to be
there or because the patient has things he or she wishes to consider before discussing
admission to hospice (a physician’s visit to assure that no further treatment is

available, a trip, etc.).

Section (b) Standard: Timeframe for completion of the comprehensive assessment

7 days is requested for the completion of the comprehensive assessment. We

feel strongly that four calendar days could be intrusive upon the patient and
family. For‘ example, a debilitated, very prlvat:e individual is admitted to hospice. The
admission nurse does the initial assessment, an LPN begins routine, daily care on the
day followinb admission and the case manage'r RN also visits. The patient and family
wonders if the Social Worker visit might be deI'ayed until the following week as an
additional LlﬁN will be covering the weekend and they really are struggling with so .
many new people coming into their home. The admission nurse has not identified any
urgent psychosomal needs and the case manager RN concurs. If the comprehensive
assessment must be completed within 4 days clearly, the Social Worker would need to
visit within the next two days, but with 7 days, the visit could wait a few more days.
This is reall)‘/ a common occurrence. A hosplc'e admission is very involved and the
nurse and HHA or LPN usually begin the day after admission. It is not hard to imagine
how a farnnl;‘/ can feel overwhelmed by the new people coming into their home and all
the questlons that need to be asked and answered — thoughtful questions and
answers that can be emotional and draining. If a true, interdisciplinary, comprehensive
assessment were desired, 7 days would be mlljch kinder for the patient and family.

The short length of stay in hospice has been sited in discussions about extending this
timeframe. For imminently dying patients, the |comprehenswe assessment is usually
done by the|nurse at the initial assessment, befcause it is recognized that the patient
needs that level of assessment immediately. Therefore, the short length of stay
should not be an issue since those patients W|t'h the shortest length of stay will
generally be assessed comprehensively on admission or at worst when the imminence
of death is assessed ‘

Recommend language to read “...attending ph|yS|CIan if he/she is willing to
participate...” Itis current practlce to invite the attending physician to participate in

IDG. This practice works well and does not require change.

Section (c) Standard Content of the comprehensive assessment,
(3) Factors to be considered.. .(ii). Drug Therapy

It needs to be recognized that hospice is dependent upon the patient/family/physican

regarding th}e use of drugs other than for the terminal illness. At a minimum it is

“imperative that the interpretive guidelines clear‘ly state that hospice cannot be held
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responsible for being aware of drugs that hosg
family, physician or other health care provider

ice is not informed of by the patient,

Section (d) Standqrd: Update of the comprehensive assessment.
We strongly urge that “every 14 days” be changed to “every two weeks,” or “15

days.” This change would 1) provide the fl

exibility needed to accommodate

holidays and emergencies and 2) synchronize with Hospice’s 90/90/60 day cert.
periods. The examples of problems with holidays are perhaps best understood by

| i . .
example. In smaller hospices, there is often a

team where members are part-time and

are only available one day a week or even one day every other week for the several

hours needed for Interdisciplinary Team meeti

ng. [f this day is Thursday, what

happens on: Thanksgiving when the members who can get together, do so on
Wednesda)q? Two weeks later when they meet it will be Thursday in order to allow
everyone to be there and that will be 15 rather;than 14 days. Isn't it clearly better that

the team have fifteen days between meetings, but have the whole team together?

Condition of Part cipatipn: Interdisciplinary group care planning and coordination of

services. ;
Section (a) Standard: Approach to Service Delivery

Section(c) Standard: Content of the Plan of Care:

(1) We disagree with the change in the requirement for leadership of the IDG. We feel
strongly that an RN should be the member of the IDG to provide coordination of care
and to ensure continuous assessment of eacthatient’s and family’s needs.

(1) (i)This should be changed to “the hospice Medical Director or physician
designee” |to be consistent with other section of the Conditions of Participation.
This change will also eliminate a potential ﬂ)roblem when the Medical Director or
hospice ph’ysicf:ian is a patient’s attending p'hysician.

(2) This sh{)uld be removed or changed to read, “If a hospice has more than one
interdisciplinary group, there will be consistency across teams and an inclusive
process for developing policies that represbnt all disciplines and teams, with
final autho}'ity resting with the governing body and senior management.” It is
clearly the_lrole of the governing body to establish policy for an organization. It
is recommended that a statement be added, patient care procedures and guidelines
for care should be established in cooperation with the IDGs.

Suggest repllace “problem” with “desired outcomes” to be consistent with philosophy of
new proposed COPs.
(c) (6) Re. family agreement....We strongly recommend “agreement “be deleted.
Often there ‘is disagreement within the family about care. ' It is not uncommon for one
or more mermbers of the family to be opposed *o hospice care for the patient rather
than curativg treatment. Hospice will always seek to bring all participating members of
the family into the plan of care through consensus, but clearly, there will be instances
when this is|not possible. Further, at times, a patient and/or family member are
encouraged to accept a plan of care that is saf“er than the plan they wish. How often
does one member of the family, clearly disagree with the patient receiving immediate

release morphine for comfort — pain relief, supbression of rapid respiration, etc.? Does
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CMS really want hospice to delay such needed comfort measures while family
agreement is sought? What if agreement is never reached? Clearly, a competent

* patient can refuse a treatment, but should the

mean that the patient suffers? Understanding
enough, agreement goes too far.

Section (d) Standard: Review of plan of care:

objections of one of five daughters

and involvement by the family is

o We strongl}y urge that “every 14 days” be changed to%t“every two weeks,” or “15
days.” This change would 1) provide the flexibility needed to accommodate
holidays and emergencies and 2) synchronjize with Hospice’s 90/90/60 day cert.

periods. Again, this seems minor, but is critical. In smaller hospices, there is often a

: . |
team where members are part-time and are on

ly availablée one day a week or even

one day every other week for the several hours needed for Interdisciplinary Team

meeting. If this day is Thursday, what happenlg

who can get together, do so on Wednesday?

on Thanksgiving when the members

Two weeks later when they meet it will

be Thursda\y in order to allow everyone to be there and that will be 15 rather than 14

days.

e The medicil difeétor or physician designee

being seﬁarated from the rest of the

hospice interdisciplinary team at the beginning of the standard would be very

destructive‘ to the structure of the team and

the very philosophy of hospice.

This change would be a step backward for hospice. The Medical Director is not

the team leader nor is he or she viewed as more important than the Home Health

Aide, nurse, social worker, or any other member of the team. Do you understand how

difficult it has been for hospice to take physicia|

charge and hak{e them part of a true team? Y

the law and ‘regulations. If you take this away,
interdisciplinary:team, but at best a multi-discip

between thq Patient Care coordinator and the

relied on for|their medical expertise just as the

ns who are accustomed to being in

et we have done that with the backing of
there will no longer be an

linary team with tumultuous leadership
medical director as well as all other

social worker is relied on for expertise

members othhe‘teém. The medical director and patient’s-attending physician are

with psychosocial issues or the spiritual coordi

nator with spiritual issues.

418.58 Condition of Participation: Quality assessment and berformance improvement.

The hospice indu§try is in the development stage
improvement. We urge CMS to recognize that full

of identifying and measuring data for
development of a hospice QAPI will

occur over an ext‘end’edfperiod although the preliminary pieces are in place in many

hospices. Itis hoﬁed that CMS and surveyors will ta
this development o‘ccurs.,

The increased demands-in quality assessment an

ke a mentoring role with hospices as

d performénce will add significant

cost burdens for hospice. This needs to be recognized andf"addressed in the hospice

reimbursement system.:

418.62 Condition of P\art;,icipation: Licensed professional services.

e Section (b) 'ded the word “hospice” after “patient’s.

e Section (c) should be revised to add at the end of the ‘sentence, “with contracted

licensed professionals encouraged to participate whenever possible.”
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Contracted therapists are often utilized infrequently, particularly in smaller hospices,
and it may well prevent access to such therapies if they are required to participate as
outlined in this section. Many hospices have experienced difficulty in securing needed
contracts for therapies. In smaller hospices, the use of these therapies is infrequent
and often th‘\e contracting process is seen by the therapist as more trouble than it is
worth. A requirement for inservice attendance|could push the therapist to refuse to
sign a hospice contract. There will be instances where a therapist wants to participate,

our physicai‘ therapist is a Board member and ¢:'=1 patient care and fund-raising
volunteer, by these instances are rare. We literally had to beg to get an occupational

therapist to sign an agreement and you can be certain that the person we coerced
would not have signed if she were required to attend hospice inservices.

418.64 Condition \Of Participation: Core Services. | o
PLEASE READ TJIIS SECTION CAREFULLY. While it is understood that CMS is

strongly opposed to contracting for continuous care, it is important that the patient’s
voice be heard. We strongly recommend that hospices be allowed to contract for
continuous care staff on a routine basis. Without this change, patients are being denied

access to continuo}us care. We recognize that CMS qoes not want this change, but does
CMS realize how tpis is negatively affecting patient care? Continuous care is a key
component of hospice allowing many patients to stay|at home rather than go to a hospital or
nursing home. HoWever, the need for continuous care is sporadic and most often required at

night - the time most difficult to staff. Requiring that hlospice staff be used routinely for this
service makes it vihua-lly impossible, particularly for smaller hospices. Our hospice has gone
to great lengths to hire staff that is willing to provide ti‘wis care, yet we still find that there are

many instances where continuous care is urgently neFded, but there is no staff to provide this

care. How does th}is happen —we employ 10 part-timle/per-diem LPNs and 7 part-time per-
diem RNs (one of Yvhom only wishes to do continuous care) still when a continuous care
need arises we often find this is at a time when much|of the staff is unavailable for a wide

variety of reasons l— people have busy lives and often have commitments when asked if they

can spend the nighnt with a patient while we attempt tq adjust medications for symptom
control. Our case managers volunteered for continuous care, and some still do, but how can

a nurse carry ten platients; work from 7:30 in the morn:ing often until the evening to complete
documentation and then pull even another 4 hours let alone 15 hours and be ready to work

again the next day? We have specifically targeted sta'ilﬁ for this, but they find work elsewhere
when there might not be a.need for continuous care for a month or longer. Look at

continuous care utilization; it is down not because the need- does not exist, but because the
staff that is needed does not exist. On the other side|of this issue, what is happening to
these patients? THey are going for short-term inpatient care because this is the only
alternative. This is‘ more costly than continuous care for CMS so why is it being encouraged
over continuous cqre? Most hospices do not have a dedicated hospice inpatient unit so
when the patient goes for inpatient care they are cared for by a nurse employed by the
hospital not the hoépic‘e, how is this better than hospice contracting through an agency for a
nurse to provide cc%ntinuoUs care? Do you realize how often most hospitals use traveling
nurses who are barely familiar with the hospital let alone hospice? Continuous care should

be promoted rather than impeded.

Please picture yourself in the middle of this situation. | The patient is an independent woman
whose primary wish is to be at home, to die in her own home. The case has been difficult
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because the wome
is living and dying -
spends much of th
noon, she calls intc
evening and night
The patient is getti

n has no family and lives alone. However, she has remained at home and
as she wishes. Suddenly, she begins vomiting uncontrollably. Her nurse
e day with her trying one medicinelafter another, with little success. At

) the office to see if there is anyone who could do continuous care that

so that the patient can stay at home while medication continues to be tried.
ng weaker and less able to care for herself from the vomiting, but cries

whenever the possibility of a hospital admission is disicussed. The team coordinator, LPN
scheduler, volunteer coordinator, and director of patient care are all calling frantically to

secure continuous
exception of one n

care staffing, but everyone is unab:le to do it that evening with the
urse who could do three hours in the evening. The patient's nurse

volunteers to do at

least eight hours although the socjal worker who has visited reports that

the nurse is already exhausted from her constant atte

caseload. The nurse stops in the office in the early aft

she knows how mdlch it means for the patient to stay

hours the day befo“re and has had a particularly busy

ntion to the patient while juggling her
ernoon, crying with frustration because
t home. Another nurse who worked 12
ay offers to do a couple of hours

because she feels ‘the distress. However, even with tihese pieces there is not the 15 hours of
coverage that is really needed, so at the end of the day the patient is taken by ambulance to

the hospital. Will y\0u fly to our hospice the next time ;this occurs so you can explain why
CMS would rather pay more for an inpatient admission to a hospital which probably has a
traveling nurse on the unit for the night shift than allow us to use any one of our contracted

licensed home care agencies to provide nursing staff to cover the remaining hours on this

case? It feels as if\ there is some issue that CMS has
knowledge because CMS’s stance on this seems to h
for at best equivalent care; the patient is forcedtoa s
suffers stress, sorrPW, loss of control — all the things v
hospice; the hospice staff suffers trying to understand
thwarted; if there ié a family, the family suffers knowin
wishes of the patielnt. Who is winning in this situation
what horror is being avoided? Require that hospices
continuous care has taken place, that hospice staff is

provide continuous} care hours even if this means ove

with continuous care that is not public
ave everyone losing — CMS pays more
etting that he or she may not want and
ve try to avoid putting on the patient in
why a good care plan decision is being
g that they are not complying with the

? With all the horror that is resulting,
show that aggressive recruitment for
always offered the opportunity to

rtime is needed, but allow contracted

staff when it is the last alternative. This is the only logical course; it is the only ethical course.

Section (b) Standard: Nursing Services

« Definition of nursing services needs to be in the definition section (see comment on
p.2 above). |In addition, this section should mirror the Medicare Modernization Act.

Section (d) (2) Standard: Nutritional counseling.
¢ Thank you for including this. We agree.

418.66 Condition of Participation: Nursing services.

It is requested that this section be made consistent with MMA language concerning a nurse
practitioner being eligible to serve as a hospice patient’s attending physician.

418.72 Condition of Participation: Therapies...

We recommend thét dietitians be added to the list of non-core services.




418.76 Condition of Participation: Home health aide and homemaker services.

Section (c) Standard: Competency evaluation

o We request that aide be added after home health

¢ Requiring that competency evaluation be determined solely by observing the aide’s
performance providing care to a real patient rather than in a skills laboratory setting is
contrary to r‘xlew York State statute. New York permits state approved home health
aide tralnlng programs to determine aide competence in either setting currently.
Changing the requirement to the more stringent one of observation while the worker is
providing care in a patient home may affect the availability of both paraprofessional
personnel and the RNs who must supervise and evaluate them.

Section (e) Standard: Qualifications for instructors
¢ should say hospice or home health care.

Section (g) Standard: Home health aide assignments|and duties
¢ Delete “the appropriate qualified therapist,’’ because it is not consistent with
hospice practice, which is to have an RN make assignments. It appears that this

language is taken directly from Certified Home Health Care CoP.

(h) Standard: Supervision of home health aides.
Section (i) Remove ‘ “quallfled therapist.” This is from Home Care CoP and does not
apply to hospice practice, which is to have the RN provide supervision.

o We strongly urge that “every 14 days” be changed to “every two weeks,” or “15
days.” Thle change would 1) provide the fI:eX|b|I|ty needed to accommodate
holidays and emergencies and 2) synchronize with Hospice’s 90/90/60 day cert.
periods.

Section (j) Standard: Homemaker qualifications - Recommend use definition of
homemaker in NY‘S statute. New York State has speclflc requirement for homemakers
that are different from home health aides. To reqt|u‘re a home health aide be used for
homemaker services is inefficient use of very limited resources, which will only
worsen with time. It may also impede the approprlalke use of homemakers. We frequently
use homemakers tp supplement home health aide tin‘1e. The Home Health Aide provides
personal care while the homemaker does laundry anq cleans the home to provide support for
the caregiver or the patient living alone. A Home Health Aide is not needed for the support

and given the Ilmlted avallablllty of Home Health Aldels iti is scandalous to waste this precious

hosplces do not use homemakers because they are not available i |n their area or because the
hospice focuses on personal care. Our experience |sl that many families want to care for the
patient, but it is hard to balance care of the patient WIth care of the home. A few hours of
homemaker time each week eliminates this conflict when the patient and family desire it.
Conversely, when the patient lives alone, a homemaker can delay a patient’s need to go into
a nursing home since it is often the strain of housekeéping that first becomes impossible for
the patient. :
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Section 418.78 Conditions of Participation: Volunteers.

(e) Standard: Level of Activity:
o \We supportthe content of this section and the

opportunity to include administrative

volunteer time in the 5% standard. In light of the importance of both administrative
and clinical ‘\/olunteer support to hospice operaltions, this provision is beneficial. The
automatic iqcrease in volunteer time needed as patient census rises could be
burdensome for hospices where there is strong competition among entities utilizing

volunteers ip their operations. We recommend| that the 5% formula be applied to the
previous year's patient care hours rather than concurrent patient census.

Section 418.100 Condition of Participation: Organ
Services

ization and Administration of

Section (a) Standard: Serving the hospice patient and family

e (2) should bF amended to state: “...consistent
wherever possible.” Clearly, if there are unres

goals and th:e family’s goals, the patient or pati

with patient and family needs and goals
olved conflicts between the patient’s
ent surrogate will take precedence.

While this standard as proposed is well intentiolned, it evidences a lack of
understandihg of the complexity of hospice care. As noted in the comments on

Section 4181.56 (c) (B), the family often disagre

es with the patient or members of the

family disagree amongst themselves. Hospice does not wish to cause this

disagreemeht to go unspoken nor to deal care
Rather, hospice wishes to allow the family and

planning while consensus is sought.
patient to openly express feelings, but

to base care planning on the patient wishes as|family consensus is sought.

Section (e) Standard: Professional management resp
o We request that the word “supervision” of staff
be changed

onsibility. -
in the opening paragraph of this section

to “oversight’. Hospice does not supervise the staff for all arranged

services, i.e| the deliveryman for the DME company, but rather provides oversight of

the service i‘ncluding the staff. If there were a
the deliveryr\nan, we would work through the D
deliverymarj.

e The wordin

manner by qualified personnel:

ﬂ)roblem related to the performance of

ME provider rather than directly with the

of Seétion (e) (2) should be revised to: Furnished in a safe and effective

Section 418.102 Condition of Participation: Medical Director

Section 418.102 fi‘rst paragraph needs to be amen
“....by the medical director” in the third sentence.

ded by adding “or the hospice” after
Usually the hospice secures a

physician to providé coverage for the medical director. Again, there seems to be some focus

on the medical director as a part of hospice that is not factual. Does CMS really want the
medical director se‘lecting his partner for coverage rather than a hospice-trained physician

secured by the hospice? Who is employing this phys

assuring that this p\hysicia'n receives needed training?

cian, credentialing this physician,

Section (a) Standard: Initial certification of terminal iliness

¢ The hospice needs to be able to contract with an entity for a physician to serve as a

medical dire‘

hospitals, health centers, systems, etc. and to
a hospice physician.
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Section (b) Standa‘rd: Recertification of the terminal illness
o Presumably‘ this can be done during IDT with the entire team participating as the
comprehensive assessment is updated to determine eligibility for re-certification. This
needs to be‘ clearly stated in the interpretive guidelines.
Section (c) Standard: Coordination of medical care
o This is a critical issue as most hospice medical directors are part-time or even
volunteer and clearly not prepared to direct the hospice’s quality assessment
and perfonlnance,improvement program. If'this is left in place, it will not actually
occur in most instances, and it is doubtful that this is what CMS is looking to
accomplisﬂ. It is STRONGLY recommended that the last sentence of this
section be ‘revised as follows: “The medical director or physician designee is
also responsible for participating in the hoépice’s quality assessment and
performance improvement program. The p'rogram may be directed by the
medical director, physician designee or other qualified professional.”

Section 418.104 Condition of Participation: Clinical Records
Section (a) Standard: Content |

¢ This section includes an informed consent and authorization, but does not include the

patient’s rights. The election statement basically covers this, with the exception of a
HIPAA authbrization which is not a general form, but rather a specific form explicitly
stating whai; is authorized to be released to whom and during what timeframe. Thus
(@) (2) shoul‘d be amended to state the electiorlt statement, which is required to include
a consent to start hospice service as well as the patient rights.

Section (b) Standa:rd: Authentication

e This sectiop is applicable for a hospital setting, but not for hospice. Itis

STRONGLY recommended that this section be excluded as neither Nursing
Facilities n+>r Home Health Agencies have such a standard. Ata minimum, it
must be recognized that hospices have no ‘:mechanism to authenticate a
signature o:f a covering physician beyond the initial verbal order taken by a
registered nurse.

Section (d) Standard: Retention of records

¢ This section should be revised to follow the HIPAA requirement for records retention.

Section (e) Standard: Discharge or transfer of care’ ‘

o This sectio‘h needs to be revised. Itis impelrative that the requirement for
hospice to provide a copy of the clinical record to the patient’s attending
physician in the case of a revocation or disEharge or to the facility in the case of
transfer be‘remoVed. The discharge summary is a good addition and will
provide all ‘the information that most physici:ians will accept. If CMS feels
strongly ab‘out this, the most that should be' required is that hospice will offer
the attendilpg physician or, in the case of a transfer, the accepting facility a copy
of the complete clinical record or any parts‘ of the record which the physician or
facility feel are needed. It would be almost impossible to justify that the
minimum necessary information in either case would be the entire clinical
record, anci this is the HIPAA standard. The family is the unit of care for hospice
and cIearIyL the patient’s attending physicién, who would not be dealing with
other family members, may not need the fahily information. Mandating that the

entire clinical record be sent would be undtﬁly burdensome on the hospice—
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both cost wise and staff wise. This mandatle is also counter to federal efforts to
reduce paperwork in the health care system. Couple this with the fact that

receiving physician or facility will not want

critical.

Electronic Record

STHPC has converted to'a primarily electronic record Our patlent care staff that work more
than half time each has his or her own tablet or Iaptop computer, while staff working less
either use a loaner or come into the office to use a computer. The positive points of the

electronic record are:
1. For the first t‘lme the patient care staff really ha|
when they need it. Our staff subscribes the pati

replicate from home through a secure VPN. Th

all the docurhentetiOn on that patient admitted on the weekend, the patient's case

manager can replicate and see what happened
also has a voice mail report line that is passwor,
give access to historical as well as current infor

. It reduces ddpllcatlon of information.

WN

status much more readily.

4. While currently STHPC records do not allow for input from all sources — attending

‘all of this information and also have
expense in maintaining this unnecessary mformatlon and the fact that a
patient’s and potentially family’s is being sent needlessly, and this change is

. ltis easy for staff to look back to see what happened at the last visit and compare

i

S access to the entire medical record
ients they are working with and can
is means that the on-call nurse can see

with the patient while on-call. STHPC
d protected for report, but computers
mation.

physician, etc, Therefore, this part of the record is maintained on paper, in the future

an eIectronlc‘ record will allow for greater sharin

g of information electronically with

attending physmans hospitals, nursing fac|||t|es etc.

5. ltis easier fo\r management to access the record When a manager receives a call
about the patlent he or she can immediately access the record at his or her desk from
the computer — and-quickly go to the specific part of the record that is needed rather
than having to go to the record room, find the chart, then search the chart for the

needed information:.

6. The STHPC record is tied to the staff person’s time sheet. This has made the time
sheet much more reflective of what the staff member is actually doing and easily

records timein and out.

7. The electronic record is going to be easy to modify to comply with these conditions of

participation once finalized.

8. 1tis wonderfl\‘JI to be able to look at the patient’s

record during IDG meeting — most staff

bring their computers to the meetings and there is a base computer in the room

connected to} a projected so everyone can look

Of course, not everything about the electronic record

the negatives ST FHFC has experienced:

at the same thing at the same time.
S positive. The following are some of

1. It has been difficult for some of the staff to adjust to using:a computer. Remember the
age of many ‘of our nurses and the fact that thetf may never have used a computer
before this. Clearly education is critical and the more individualized and hands-on, the

better.

2. Very few staff members are comfortable using the computer in the home.

3. The format ot the record as originally designed
customization of forms continues.
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. It seemed difficult for staff to understand that what they were inputting in the computer

was legal documentation just as it was when he or she was handwriting documentation.
This was fairly easy to rectify with education, but was unexpected.

. There are parts of the records that remain on paper — documents signed by the patient,

information from the attending physician, histon'/ and physical, test results, etc.
Hopefully, some of this will be corrected in the future as systems become integrated
and the opportunity to accept handwriting —- spe‘cifically signatures, through the
computer screen. ‘ |

. The glitches of computers. STHPC has a wireless system, but has found that staff can

often lose copnection briefly through the wireles:s system and thus lose documentation
so generally §taff is hardwired in the office. There has also been the disconnect
between the mobile and the production system |E\nd staff remembering to replicate

before Ieavinb the office or at the beginning and end of the day from home. Of course,
there have been hardware glitches. Tablets were the computer of choice when STHPC
began this process, but now many staff prefer the laptop because it is more reliable
hardware. ' '

. Setting up a system to assure that records are compliant was a challenge, but

workable. It Is almost like learning a language fluently — you have to think in the

language ratper than translate. It is similar with/an electronic record — you have to think

in electronic record parameters instead of trying to convert a paper record to electronic.

STHPC is committgd to the transition to an electronic|record and hopes that as the software
and hardware advances, the electronic record will be fine-tuned to take full advantage for the

benefit of the patieht and staff.

Section 418.106 Condition of Participation: Drugs, Controlled Drugs and Biologicals
Section (a) Standard: Administration of drugs and biologicals

Section (a) d2) requires that hospice determine| the ability of the patient and/or family to
safely self—abminist_er drugs and biologicals. While this is'something that hospices,
including STHPC, do regularly, the concern is the intention here and how it might be
interpreted. |What is the intention if it is determined that the patient is not safe, but
generally cqmpetent and demanding to manag'e his or her own medication? This is
not institutiopal care so if the patient or family is unsafe, a prn medication is needed,
and the patient refuses to move to a setting where medications can be controlled, what
is expected? This cannot be left open-ended like this. A sentence should be added
as follows: If the patient and/or family are determined to be unable to safely
administer d‘rugs and biologicals, hospice will be expected to provide reasonable
assistance (pre-pouring medications, provision and filling of pill seven day pillbox, etc.)
Hospice wi//Jnot be expected to restrict the provision of medications unless there is a
blatant safety issue for non-competent adults o'|r children in the home. If applicable,
hospice will encourage the patient to seek a setting where assistance with
administration can be provided such as the home of a family member, a family moving

into the patiént’s home, a nursing home, efc.
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Section (b) Standard: Controlled drugs in the patient's home

Recommend the following language changle “The hospice must have written

policy for dlsposmg of controlled drugs in the hospice plan of care that are
mamtamed\ in the patient’s home...” Hospice is not legally able to collect

controlled drugs in a patient’s home —itis i

IIegaI to transport a controlled

substance W|thout a prescription and this would typically be done when the
patient has‘ died so the prescription is no Io'nger valid. The word “collecting”
MUST BE REMOVED The term tracking is also of concern. Again, this is a
home rathqr than an institutional setting. Hosplce can track what medications
are put in the home to the extent that medications are only provided at the level

ordered by a plhyS|c|an However, hospice

cannot track in the sense that this

word is used in hospital and nursing facmty regulations where the facility is
admlnlsterl\ng the medications. This should be stated in the standard. Clearly,
this can only apply to hospice provided controlled drugs rather than all
controlled arugs in the patient’s home since a family or patient who is abusing
drugs would often hide medication not prm'nded by hosplce What would

happen when the family refuses to allow for d|sposa| of the controlled

substances"

Section (c) Standa
This section
through arra
this standard.
not have po

If the hospice is not providing th

Section 418.108 Conditicj:n,of Participation: Short

WE STRONGLY U
FOLLOWS: \

“SHORT-TERM GENERAL INPATIENT CARE AND

THE HOSPICE IN A PARTICIPATING MEDICARE Q

The provider stan\dards for general inpatient care

icies on repair and routine mainten

rd: Use and maintenance of equipment and supplies
must be revised to state that in the instances where DME is provided
ngement, the arrangement must specufy that the vendor will comply with

e equipment directly, the hospice will
ance of equipment, for example.

-term inpatient care.

RGE F\:;EVISION OF THE INTRODUCTION TO THIS SECTION AS

RESPITE CARE ARE PROVIDED BY
R MEDICAID FACILITY.”

and respite care should be listed in

sections (a) and (b). As:currently worded, caregiv;r collapse is not included as an

eligible service on short-term GIP. There are man|

instances when psychosocial

crises demand a short in-patient stay and this is currently allowed in existing hospice

regulations.

(A) STANDARD:
AND PSYCHOSOCIAL ISSUES.

IT IS IMPERATIVE THAT? PSYCHOSOCIAL ISSUES

INPATIENT CARE FOR SYMPTOIL MANAGEMENT, PAIN CONTROL

ICAREGIVER COLLAPSE BE

COVERED UNDER GENERAL INPATIENT CARE. Caregiving has become the highest

area of concern at STHPC. Over the years, it has changed from the majority of patients

having competent éareglvmg to the majority have no ¢

Even in an ideal S|tuatlon if the caregiving system col

15

aregiver or compromised caregiving.
lapses, an inpatient admission is often




needed. Take the example of patient at home, virtua

ly bed-bound, living with her husband

who is providing care. There is no other caregiver, but the husband is an excellent caregiver

and there is no caregiving problem identified....until the LPN visits the home to find the

husband experiencing severe chest pain, calls 911 and the husband is taken to the hospital

with an MI. The patient cannot be left home alone, there is no alternative caregiver, and the

patient needs prn meds regularly. The patient would

also be admitted for hospice inpatient

care for caregiver ti>rea\kdown with immediate discharge planning. If this option were not
available, what would happen to this patient? Respite might be a possibility, but often the

patient is anxious a:md needy when this occurs and re
care needed either, [t is virtually impossible to get a

'spite does not quite provide the level of

atient admitted to a nursing home

within hours of determined a need, it is almost imposs:ible to get an admission in less than
two days. Inpatielj‘n care is truly the only viable alternative when the patient has no other

caregiving system and cannot safely be left alone.

Paragraph (a) should note that pain control and symptom management would be done

on an inpatient basis either because of the specific need for the staff and equipment

available there or‘bec‘ause of the inability of the h

Bspice and/or the patient’s

caregivers to assure that the services are properly provided in the home.

We strongly advocate the need for RN presence on a 24-hour basis for the general

inpatient level of care. The critical issues encoun%ered with the hospice patient in this
setting facing end-stage changes call for the assessment and treatment skills of an

RN. RN presence‘ on a 24-hour basis for respite care is not seen as presenting the

equivalent need.

It is also recommended that the word “approved”
in item (a) (1). '

(b) Standard: Inpatient care for respite purposes.

should be replaced with “certified”

(b) (2) Recommend change “approved” to “participating”: “A Medicare/Medicaid participating
nursing facility that/also meets the standards specified in 418.110(b) and (f).”

(c) Standard: Inpatient care provided under arrangements.

|

ltem (c) (1) refers to hospice supplying “the inpatient provider a copy of the patients’ plan of
care and specifies the inpatient services to be furnished.” It is the belief of hospice
personnel, based on experience, that the hospital discharge summary would contain

sufficient informaticE)n to ensure the continuity of care.
that could be potentially involved would present extre

In addition, the volume of paperwork
me time and cost pressures on both the

hospice and receiving entity. Patient records and infarmation are available, if necessary,

beyond the dischar‘ge summary..

418.110 Condition of Participation: Hospices that
Item (a) Standard: Staffing.

¢ With referen

provide inpatient care directly.

ce to the statement, that hospice is responsible for ensuring staffing levels

reflecting patient volume; hospice is requesting clarification regarding provision of

staff. AIIowipg hospices to provide nurses on appropriate shifts for 24 hr. RN coverage
in facilities, including nursing homes, where such coverage may not be mandated
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- Item (m) Standard¢ Pharmaceutical services.
Section (m) should ‘also be included in 418.106

under other
coverage su
staff.

Item (b) Standard:
As noted previously, Hospice strongly recomm
requirement
staffing for r

.
espite. :

ltem (c) Standard: |Physical environment.

Clarificationl|i
providing some examples. Would this occur w
they are published?

Item (f) Standard: Patient rooms.
Standards with minimum square footage requir

appropriate Tor application to new construction
Itis also recpmmended that the following be ac
community disasters and/or emergencies.”

Item (1) Standard: Meal service and menu planning.

o We concur with the proposed changes. Co

regulations, would help meet this requirement.

Twenty-four hour nursing services. :
ends retention of the 24-hr. RN
for the general inpatient level of care while allowing flexibility in the RN

The ability to provide this
pplement naturally would be dependent upon availability of the necessary

Reference to reporting of equipment failures (IIJ) to approp;riate State and local bodies.
is requested regarding the definition of “equipment failure” as well as

thin the interpretative guidelines when

ements indicated appear to be
situations.:
lded to the'end of (iv): “except during

ntent that éllows increased flexibility in

the delivery of meal service to hospice pat|ents is highly desirable. It is important

that mea‘l service, when possible, adapt tot
emphasis on the number of hours between

[ ]
\
reqwrements

cross-refer to the earlier standard.

Item (n) Pharmams‘t

(4) (iii) in this sectlon regarding investigation an

he needs of the resident with less
meals.

as an |nd|catnon that these are

for the hospice as a whole, not Jukt on an inpatient basis. (m) should

It is recommended. that 'if required by law” be added to the end of paragraph

d reportmg requirements.

Item (0) Standard: Restramt and seclusion.

It is imperative th tth|s section be removed. Restlramt and seclusion are perceived so .
differently in hosplce that inclusion of this section will irreparably harm the

foundations of a ﬁrogram designed for end of life

care. The problem here lies in the

fundamental dlffel"ences between hospice and any other part of the health care

continuum. Hosplce patients are dying and, thereFore, often benefit from “seclusion”

although we would call it privacy. Hospice patients need aggressive symptom control,

which often warrants medication that in another séttmg would be used for restraint.

While the need for" this provision in other settings

is clearly understood and, while

hospice would never want a patient to be restrained or secluded if this were not

necessary and the patieht’s wish, if this section is

17
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avoidance of some of the most precious benefits|of hospice care. Patients often

choose to remove themselves from their environment as they die; it is almost a

transition from this life to whatever lies beyond it. Patients often choose comfort over

alertness, particl+larly as life is ending. Please re|member the uniqueness of the
hospice benefit and remove this section completely.

While it is imperqtive to remove this section totally, it is relﬁctantly recognized that

CMS may not agree. In this instance, over our stll'ong protests, this section must be
dramatically revised. The following revisions are critical to mitigate the very real negative

impact of this standard:

e The term “}seclusion” should be removed flrom this section. Hospice does not
seclude patients; however, most hospice inpatient rooms are private rooms to
allow the f'amily 24-hour access and privac!y for needed conversations and
comfort. 1This‘is not done to seclude the platient, but rather to respect the
special needs of patients at end of life for privacy and intimate surroundings
with faminJ. Inclusion of the term “seclusion” could lead to confusion and,
potentially, to removal of the environmental gains that hospices have made in
inpatient settings for both privacy and family access.

* As noted in the previous section “Definitions” Hospice has great concern over
the potential impact on end-of-life care whlen use of a medication to control
some symptoms such as terminal agitation or restlessness, is perceived as
imposition of a chemical restraint. The holpice concern, whatever the setting
within which care is being given, is that the:a use of the most appropriate method
of ensurinb palliative care is made available. '

e Whether tIJIe care setting is the patient’s hime, a nursing home or an inpatient

setting the goal is control of the anxiety, réstlessness, pain or other symptom

negatively affecting quality of life in the last stage. Forced perception of certain
drug use, §uch as Haldol, as a restraint by‘others including nursing homes will
restrict the ability of Hospice to meet those specialized end-of-life needs.

UtiIization‘of a standard for chemical restraints utilized in nursing homes does

not always correspond with standards corJi'nmonIy accepted by Hospice medical

staff regarHing utilization of some medications. The proven, specialized
expertise and experience of hospice medical staff must be given consideration

as standards of medication use are appliet!i to the restraint issue.

e Suggested|change for inclusion in (0) (1) is the addition after”...normal access to ones’
body” is “Bed rails are not included in this deﬁtition of restraint if used for the safety of

the patient or to assist the patient in independent functiohing.” The concept of the side
rail as an “enabler” is of value here.

e Item (o) (3) (d) refers to time limitations for restraints. Suggested language proposes
the following schedule:
“change the hours to 8-hour intervals over a 24-hour period for adults,

while sleeping, and 4-hour intervals while awake; 6-hour intervals while
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[ (b) Standard: Prof‘essional management. :
{ Recommend that “hospice” be inserted after “inpatient” in this standard: “..

(d) Standard: Medrcal Drrector

i

2-hour intervals while sleeping fo

sleeping for 9-17 year olds, 2 hours intervaIs over 24-hours while awake;

r under age 9 and 1-hour while awake.”

Item (o) (7). Request that the word “unpredicted” be added before “death” in
that sentence referrmg to reporting of any death that occurs while the patient is

restrained.

; 418.112 Conditions of Partlcrpatlon Hospices that prowde hospice care to residents
: of a SNF/ICF, MR‘or other facilities.

Clarify what is meant by “other facility,” and define “nursing facility.” Also clarify that
this sectron‘should specifically apply only to Medicare and Medicaid participating
facilities. Th|s condition cannot successfully bte |mplemented until there is in the

SNF/NF requrrements a parallel condition that

confirms their requirements. We

recommend that the effective date of this section be delayed until the companion
section is enacted or that it be at least lncorpolrated by reference into the SNF/NF
requrrements We understand that the nursing home COPs will add a section on

nursing homes and hospice care. Does this condition match the requirements that will

be proposed for nursrng homes?

It is also requested that CMS work with survey
allowed some Ienlency until the nursing facility,

Can this Condition: be phased in?

arrangemertts necessary for hospice inpatient
Medrcare/Medrcard facrlrty according to 418.10

ors on this: issue and that hospices be
regulations are complete.

.make any
careina partrcrpatrng
0 ”

Ina numbel of cases, Hospice relationships with nursing homes can be described as

tenuous. Concern on the part of nursing home staff, which is also held responsible for

care of therri resrdent is sometimes related totl

facility Ioses total control of the resident care P

he held perception that the nursing
lan. It is essential to emphasize a

collaborative reIatronshlp is the goal, not dom|r|1atron of the care plan. Certainly,
Hospice must bear responsibility for the coverage it approves and the services it

offers, but ttpe expertise of hospice in provrsron of specialized end-of-life care is not
always made available due to perception of regulatrons It is not unheard of to hear
nursing facrllty personnel say they do not want hospice to come in because they lose

control of th}

responsibility of both parties but of a collaborat

opportunitie\s for mfeeting the varied and.comp

We reguest that this standard be re-titled: ||

eir care plan process. Again, the importance of stressing the relative

ive and integrative nature will enhance
ex needs of the terminal patient.

nterdisciplinary Group and that the

text be revrsed as follows: The Hospice Interdisciplinary Group must provide
overall coordination of the care of the hospice resident that resides in an SNF,

NF, or other facility. Members of the interdisciplinary group will reqularly
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communicate and coordinate care with SNF/NF staff to ensure  quality care for

the patient and family. The hospice Medical Director or physician designee will

communicate with the Medical Director of the SNF/NF, the patient’s attending

physician, and other physicians participating in the provision of care for the

terminal and related conditions as necessary. ‘ ,
We are concerned that the requirements of this standard.could be a real impediment

to hospice-rpursing: facility collaboration. As written, it may cause unnecessary strain in
the relationship between the hospice and the facility. Communication issues arise on

\

many levels. What appears to be a focus on medical director/physician

communication leaves the remainder of the IDT team, which has the consistent and

integrated relationship with the facility, out of the loop. Certainly, physician-to-
physician communication is an extremely important element in the care of the patient

but experieﬁce has shown that good internal c

director/physician designee through the IDT tg

ommunication between hospice medical
am works well for most interactions in

the nursing lhome. In cases where conflict between IDT members and facility staff,
including the physician occur, the hospice medical director is brought in to facilitate

resolution. ‘In addition, the relative complexity

mandate clc;)ser physician-to-physician commu

of certain patient situations may
nication but this should remain as a

decision the IDT members make, as patient ne:eds change. Contact with the facility
should remain with the designee of the IDT, either the MD or a nurse.

Logistical issues are of concern also on both s
written, the content of (d) does not indicate pa
physicians.

From the hospice side, especially for those or

ides of this communication issue. As
rameters for contact between

ganizations with volunteer or part-time

medical directors, the rather broad expectation of communication could be a detriment

and place a significant burden on the hospice

physician.

Hospice communication with “the facility medical director, the patient’s attending

physician and other physicians participating in

challenges.
patient load

In some instances, the nursing ho

the provision of care” also presents
me medical director does not carry a

and may be totally unfamiliar with the needs of that person. Here again,
consistent focus on a case-by-case judgment liegarding involvement of the facility
medical director would be desirable. In addition, the non-specific mandate of
physician to physician communication presents potential time and cost issues when

consideration is given to the, at times, relativelfy large number of attending physicians

in some nursing homes as well as the difficulty that may be encountered by the

hospice physician in trying to reach them on a

If this sectio
that it will re
services for
revision of t
additional cc

n remains unchanged or only minir
sult in a dramatic increase in cost {
the hospice with little to no foresee
he hospice Medicare reimburseme
osts are fairly reimbursed.
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mally changed, it must be recognized
or Medical Director/physician designee
able benefit. This will necessitate

nt methodology to assure that these




(e) Standard: Writ
(1): “written
should be d
to the patient record standard.
(4) (iii). Cla‘rlflcatlon is requested regarding de

other than t‘he patlent s hospice terminal diagn

ten agreement
[ ]

their respodmbnhty is in the provision of room a

Standard? W|II the room and board definition i

changing in reletlon to the hospice regulationsy:

(f) Standard: Hospice plan of care

(3): Recommend that the 14-day requirement 1
weeks or 1 5 days to be in line with the current
H 4 Recommend the following language ch
must be discussed by representatives of hospi
facility and #’nust be approved by the hospice b
expected collaboration must be the goal as ID
facility staff responsible for the supervision of ¢
aware of hospice care plan changes.

(g) Standard: Coordination of services.

e Comment: |Is there a likelihood that nursing fa

consent” should be changed to “election statement.”

This paragraph

eleted from 418.112 (e) and moved to the appropriate section in reference

finition of a life threatening condition
osis.

(e) (6): States vary in what they consider included in the room and board rate and what

nd board. How does this impact this

n the State Operation Manual be
?

for care plan review be changed to two
90/90/60 day certification periods.

ange: “Any changes in the plan of care
ce and representatives of the nursing
efore implementation.” Once again,

I designated representative(s) and

are in the nursing home should both be

cility regu|at|ons will state that facilities

can accept orders from the hospice phyS|C|an'? Any such outcome must consider the

need to stress collaboration and not diminish t

'he role of the attending physician who

also bears é responsibility for the care of the patlent in a facility. In addition, facility

staff are tralned and oriented to work closely
Interjecting ja more direct order relationship be
attending input may be difficult for the facility s
e (6) Physician orders. Our assumption is that t
(h) Standard: Transfer, revocation or discharge from
We recommend that “does not directly impact’
“Discharge from or revocation of hospice care

to reside inla SNF NF, ICF/MR, or other facility.”

with their attending physicians.

een hosplce and facilities without
taff
his refers to “hospice” physician orders.

hospice cere.
be changed to “may not affect”:
may not affect the eligibility to continue

A concern here is, while discharge from hospice does not always mean discharge from a

facility, this may be an issue in some cases and patlents should not experience the
trauma of an external move because they have perhaps stablllzed for the moment and

may not be elld|b|e for hospice.

Please provide some clarification of this stand
audited.

(i) Standard: Orlentatlon ‘and training of staff.
) Recommen}d revision to read: “Hospice must ¢
written, facilities that have contracts with multi
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ard including how compliance would be

assure orientation of facility staff...” As
ple hospices could be inundated with
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hospice in-services. It would be preferable if

hospices were expected to meet with

facilities, offer appropriate in-services (and document the attempt) and make every

effort to enéure this education is made availab|

One must qlso consider the needs and resour

in-service should be on those elements most
care for the terminally ill patient.

418.114. Condition of participation: Personnel qu

professionals. :

(c) Personnel qualjﬁca‘tiohs, (7) Social Worker =
[ ]

le.

X

ces of the contracted facilities. Focus for

important to the coordinated provision of

alifications for licensed

The use of State licensure as a standard for social workers is of concern to many

hospices. énd-of-life patient and family needs present an extremely intense and

demanding ‘set of variables and require skills 2
non-Masters prepared Social Worker will poss
mploy this level of professional wa

hospice to
course is important.
(d) Standard: Criminal background check
¢ This require
reimbursem

There are many suggestibns and comments that nee

guidelines, which \}‘vill follow the CoPs once finalized.

ment would place a great financial
ent rate must be adjusted to accommodate this significant new expense.

nd training that are often more than a
ess. Every effort should be made by
rker and regulatory support for such a

burden on hospices. The hospice

d to be made relative to the interpretive .
This will be handled under separate

cover at a later date as it will not be necessary to consider as CMS reviews the CoPs.

If you have any questions or need further clarification

on any issue, please feel free to contact

me at any time. STHPC wishes you well as you review all of the comments you receive and

finalize the Conditions of Participation for Hospice.

Cordially,

Z/I/Z/S‘Ani Starbuck

Executive Director
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Of Central New York

July 25, 2005

Centers for Medicare & Medicaid Services
Department of He‘alth and iHuman Services
Attention: CMS- 3844 P

P.O. Box 8010

Baltimore, MD 21244-8010

Dear Sir or Madam:

Thank you for this opportumty to comment on the Medicare

of Participation:. Proposed Rule published on May 27, 200
Bold are the most crltlca! to us.
Section 418.3 DeLnitifons%
We request the foilOWi{ng changes in this section:
Section (a) Standard: Notice of Rights
(a) (3) Attendmg‘physnclan add: (3) The hospice medic
physician or nurse practltloner may also act as the patie
* Clinical note — add spiritual, to read “Clinical notg
that is written and dated by any person providi
including| the . patlent s reaction and/or response,
spiritual condition.
 Add definition -of Counseling Services: Counse
patient/family to m1n1m1ze the stress and problems
dying process.
* Add de}ﬁmtlon 'of Dietitian: Dietitian — a pers
Dietetics Registration or the American Dietetic Ass

* Drug restraint should be amended as follows: mez

restrict the patient’s freedom of movement, which i

requested by the ipatient or the patient’s surroga

This is a ‘crltlcal concern. Hospice commonly us
use; e.g. Haldol which is used to control sympto

> and Medicaid programs: Hospice Conditions
5 in the Federal Register. Our comments in

al director, hospice

nt’s attending physician.

> means a notation of a contact with the patlent
ng treatments and medications administered,
and any changes in physical, emotional or

ling Services means services that assist the
that arise from the terminal illness or from the

on who is registered by the Commission of
ociation.

ns a medlcat1on used to control behav1or or to
is not a standard hospice treatment or not
te.

es psychoactlve medications for therapeutic
ms. In other‘ settings, Haldol is considered a

drug res{ramt Further, patients on hospice may request or need terminal sedation — yet

such medlcatlon iin another settin
patient’s
restrict a

rlghts Our concern is that in trying ¢

g would be considered a drug restraint. The issue here is

0. protect patlent’s rights, this will actually

hospice patient’s right to control of anxiety, terminal restlessness, pain, etc. Unlike

a nursing home,; hospital, or other institutional

restrained.
. Llcensed Professional — amend to include dietary
* Add deﬁmtlon for Nursing Services: Nursing Servi
or under the supervision of a licensed nurse as allov

Hospice and Palliative Care Associates | 990 Seventh No
Phone 315/634-1100 | Administrative Fax 315/634-1111 | Cli

setting, hospice provides most care in the
nefit to hospice staff to have the patient

therapy after,occupational therapy.

ices mean care provided by a licensed nurse

ved by law.

rth Street | Liverpool, New York 13088-6148

nical Fax 315/634-1122 | www.hospicecny.org

|
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Section 418.52 Co‘ndition of Pﬁrticipation: Patient’s Rights
Section (a) Standard: Notice of Rights

Section

Section (¢) Patient Liability

» Palliative Care — add interdisciplinary group to the definition: Palliative care means patient and
family-centered care that optimizes quality of life by anticipating, preventing, and treating
suffering. |Palliative care uses an interdisciplinary group to address physical, intellectual,
emotional, social, and spiritual needs and to facilitate patient autonomy, access to information,
and choice. -
* Add deﬁr‘lition for patient’s residence: Patient’s residence means where the patient lives.

. Represen‘tative should be amended to add “or common law within the State” after “...courts of
the State..|”

» Section (a) (3) This is the first section where ftracking” of drugs is mentioned. It will be
virtually impossible for hospice to “track” drugs as is understood for other more institutional
healthcare‘providers. This will be discussed further under Section 418.106.

» Section (a) (3) needs to be reworded to reflect the CMS understanding of what is meant by
“inform the patient”. We would suggest revising this section to.read, “The hospice must inform
the patienﬁ; and family of the hospice’s drug policie"s and procedures regarding management and
disposal of controlled substances during the compréhensive assessment.” During discussion with
CMS, this|was restated to mean including in the admission packet or booklet, which is reviewed
during admission and then left with the patient and‘fami]y to review and refer to as hospice care
progresses‘. The hospice admission process is already lengthy and often difficult for the dying
patient and his. or her family. Just as with hospital}discharge, hospice admission is a barrage of
information that is often barely remembered so it is more important that the information is
available and reviewed with the patient when pertinent. '

s (@) (1) (v‘.)The right of the patient to be involved irl his or her plan of care should be added.

* (a) (1) (vi.)The right of the patient to refuse treatm‘kent should be added.

(b) Exercise of Rights and Respect for Property or Person

* (b) (3) should be amended to include “and practice” after “...by State law.” at the end of the
sentence. } .

» Section (b) (4) should be revised to be consistent with Home Health Agency Conditions of
Participation by stating: “The hospice must investigate complaints made by a patient or the

patient’s family or guardian regarding treatment
regarding the lack of respect for the patient’s prope
the hospice, and must document both the existenc
complaint|”

* We recommend that this standard be amenc
patient must be informed, verbally and in wrig
understand, if payment may be expected from ¢

or care that is (or fails to be) furnished, or
'ty by anyone furnishing services on behalf of
e of the complaint and the resolution of the

led to read, “Before care is initiated, the
ing, and in a language that he or she can
he patient as well as hospice’s intention to

bill Medicare or Medicaid, thirdparty payers, 0

r other resources of funding known to the

hospice...” While we agree that the patient and family should be informed of personal

liability before services are provided, it is virtu:

ally unworkable for evening and weekend

admissions because the staff will not be able to Iverify insurance coverage. This is typically
not a problem for Medicare or Medicaid (other than nursing home room and board -

- particularly for new nursing home admission), blut will be a critical issue for other insurers.

Is it CMS’s intention that admission desired b)lr the patient and family should be delayed

due to in‘ability to determine insurance coverage? If the patient chooses to elect hospice
before insurance coverage can be confirmed, is it acceptable if the patient and family is
informed‘ that ‘coverage has not been determined and, therefore, the patient may be
personally responsible for the cost of hospice seryices?
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Section 418.54 Condition of Participation: Comprehensive Assessment

+ In opening paragraph, change “care” to “assessment” in [the last sentence so that hospice can include
items not related tép the terminal illness that the hospice might still wish to assess. For example, a hospice
patient admitted f"or Cancer of the Pancreas may also have Chronic Obstructive Pulmonary Disease
(COPD). While thf: COPD would need to be assessed and the medications taken for the COPD would be
important to note as decisions are made concerning medication for pain management, etc., the COPD is

unrelated to the ter‘minal diagnosis and is not part of the plan of care for the terminal diagnosis. -

Section (a) Standa‘rd: Initial Assessment:
* There is‘ no such thing as a physician’s admission order for care in Hospice. We believe
this language was taken from home care CoPs. We strongly recommend that this be

changed to Physician’s certification to be consistent with Hospice statute. Inclusion of
“physician’s admission order for care” would add another administrative layer to the
admissions process, and thus, would limit access to the hospice benefit. « We recommend the
following language be added to the initial assessment: “...unless otherwise ordered by the
physician|or requested by the patient or family...’”

Section (b) Standard: Timeframe for completion of the comprehensive assessment

« 7 days is requested for the completion of the comprehensive assessment.

We feel s‘trongly that 4 calendar days could be

intrusive upon the patient and family. For

example, a debilitated, very private individual is admitted to hospice. The admission nurse does
. the initial ‘asses‘sm’ent, an LPN begins routine, daily care on the day following admission and the

case manager RN also visits. The patient and famil
delayed until the following week as an additional

y wonders if the Social Worker visit might be
LPN will be covering the weekend and they

really are 1stmgg]ing with so many new people coming into their home. The admission nurse has
not identified any urgent psychosocial needs and the case manager RN concurs. If the
compreheﬁsive assessment must be completed within 4 days clearly, the Social Worker would

need to visit within the next two days, but with 7 d

ays the visit could wait a few more days. This

is really acommon occurrence. A hospice admission is very involved and the nurse and HHA or

LPN usually begin the day after admission. It is
overwhelmed by the new people coming into thei

not hard to imagine how a family can feel
r home and all the questions that need to be

asked andLansWered — thoughtful questions and answers that can be emotional and draining. If a
true, interdisciplinary, comprehensive assessment is desired, 7 days would be much kinder for the
patient and family,
* Recommend language to read “...attending physician, if he/she is willing to
participate...” It is current practice to invite the attending physician to participate
in IDG. This practice works well and does not require change.

Section (c) Standard: Content of the comprehensive assessment,
(3) Factors to be c‘onsidered. ..(ii). Drug Therapy A
+ It needs to be recognized that hospice is dependegt upon the patient/family/physican regarding
the use of drugs other than for the terminal illness. At a minimum it is imperative that the
interpretiv‘e guidelines clearly state that hospice cannot be held responsible for being aware of
drugs that hospice is not informed of by the patient, family, physician or other health care
provider.

Section (d) Standard: Update of the comprehensive assessment.
* We strongly urge that “every 14 days” be changed to “every two weeks,” or “15 days.”
This cha‘nge would 1) provide the flexibility needed to accommodate holidays and
emergencies and 2) synchronize with Hospice’s 90/90/60 day cert. periods.

418.56 Condition of Participation: Interdisciplinary group care planning and coordination of
services.

Section (a) Standard: Approach to Service Delivery




* (1) ())This should be changed to “the hospice M

Section(c)§tandard: Content of the Plan of Care:

edical Director or physician

* Suggest replace “problem” with “desired outcomes” to be consistent with designee” to be
consistent with other section of the Conditions of Participation. This change will also

eliminate a potential problem when the Medical
attending physician.

* (2) This should be removed or changed to

Director or hospice physician is a patient’s

read, “If a hospice has more than one

interdisciplinary group, there will be consistency across teams and an inclusive process for
developing policies that represent all disciplines an'd_teams, with final authority resting with the
governing|body and senior management.” It is clearly the role of the governing body to establish

policy for Jan organization so the existing language
also to corporate law.

Section(c)Standarq: Content of the Plan of Care:
* Suggest replace ‘problem” with “desired outcomes” to be

COPs.

Section (d) Standard: Review of plan of care:

is not only contrary to common practice, but

consistent with philosophy of new proposed

* (¢) (6) Re. family agreenie’nt....We strongly recommend “agreement “be deleted. Often

there is diéagreement within the family about care.
of the family to be opposed to hospice care for the
will also seek to bring all participating members

[t is not uncommon for one or more members
patient rather than curative treatment. Hospice
of the family into the plan of care through

consensus, but clearly, there will be instances when this is not possible. Further, at times, a
patient and/or family member is encouraged to ac;éept a plan of care that is safer than the plan
they wish, How often does one member of the family, clearly disagree with the patient receiving
immediate release morphine for comfort — pain‘reliéf, suppression of rapid respiration, etc.? Does
CMS really want:hospice to delay such needed comfort measures while family agreement is
sought? What if agreement is never reached? Clearly, a competent patient can refuse a treatment,

but should one of five daughters objections mean that the patient suffers? '

* We stro‘ngly urge that “every 14 days” be changed to “every two weeks,” or “15 days.”

This cha‘nge would 1) provide the flexibility needed to accommodate holidays and
emergenc{ies and 2) synchronize with Hospice’s 90/90/60 day cert. periods. Again, this seems
minor, but is critical. In smaller hospices, there is often a team where members are part-time and
are only a‘}vailable one day a week or even one day every other week for the several hours needed
for Interdisciplinary Team meeting. If this day is Thursday, what happens on Thanksgiving when
the members who can get together, do so on Wednesday? Two weeks later when they meet it will

be Thursd‘ay in order to allow everyone to be there and that will be 15 rather than 14 days.

» The medical director or physician designee being separated from the rest of the hospice
interdisci‘plinary team at the beginning of the standard would be very destructive to the
structure| of the team and the very philosoph)l of hospice. This change would be a step
backward for hospice.

The Medical Director is not the team leader nor is he or she viewed as more important than the
Home Health Aide, nurse, social worker. Do you understand how difficult it has been for hospice
to take phlysicians who are accustomed to being in charge and make them part of a true team? Yet
we have done that with the backing of the law and regulations. If you take this away, there will no
longer be jan interdisciplinary team, but at best a multi-disciplinary team with tumultuous
leadership between the Patient Care coordinator and the medical director as well as all other

members of the team.




418.58 Condition of Participation: Qhality assessment an

The hospice industry is in the development stage

d performance improvement.

of identifying and measuring data for

improvement. We urge CMS to recognize that full development of a hospice QAPI will occur over

an extended period of time although the preliminary pieces are in place in many hospices.

The increased demands in quality assessment and perfor

mance will add significant cost burdens for

hospice. This needs to be recognized and addressed in the hospice reimbursement system.

418.76 Condition of Participation: Home health aide and

Section (¢) Standard: Competency evaluation
» We request that aide be added after home health

Section (¢) Standard: Qualifications for instructors
* should say hospice or home health care.

Section(g) Standard: Home health aide assignments and duti

homemaker services.

es

* Delete “the appropriate qualified therapist,” because it is not consistent with hospice practice. It
appears that this language is taken directly from Certified Home Health Care CoP.

(h) Standard: Supervision of home health aides.

* (i) Remove “qualified therapist.” This is from Hc

practice.

me Care CoP and does not apply to hospice

» We strongly urge that “every 14 days” be changed to “every two weeks,” or “15 days.”

This change would 1) provide the flexibilit)i' needed to accommodate holidays and
emergencies and 2) synchronize with Hospice’s 90/90/60 day cert. periods.

Section (j) Standard: Homemaker qualifications - Recommend use definition of homemaker in NYS
statute. New York State has specific requirement for homemakers that are different from home health
aides. To require 2 home health aide be used for homemaker services is inefficient use of very limited

o . Y
resources, which will only worsen with time.

Section 418.102 Condition of Participation: Medical Director

« Section 418.102 first paragraph needs to be amended by adding “or the hospice” after “....by
the medic%l director” in the third sentence. Usually the hospice secures a physician to provide
coverage for the medical director. Again, there seerr:ls to be some focus on the medical director as
a part of hospice that is not factual. Does CMS really want the medical director selecting his

/

partner for coverage rather than a hospice-trained physician secured by the hospice?

Section (a) Standard: Initial certification of terminal illness

* The hosbice needs to be able to contract with an entity for a physician to serve as a medical
physicians are employed by hospitals, health
bit availability of a hospice physician.

director or a coverage physician. More and more
centers, s}stems, etc. and to restrict this could prohi

Section (b) Standard: Recertification of the terminal illness

» presumably this can be done during IDT with the entire team participating as the comprehensive

assessment is updated to determine eligibility for re-certification. This needs to be clearly stated

in the interpretive guidelines.

Section (¢) Standard: Coordination of medical care

* This is a critical issue as most hospice medical directors are part-time or even volunteer
and clearly not .prepared to direct the hospice’s quality assessment and performance
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~and perfo

Section (a) Standard: Content

Section (b) Standard: Authentication

Section (d) Standard: Retention of records

Sectlon (e) Standard: Dlscharge or transfer of care

improvem‘ent program. If this is left in place, it will be a sham in most instances and it is
doubtful that this is what CMS is looking to accomplish. It is STRONGLY recommended
that the last sentence of this section be revis:ed as follows: “The medical director or
physician designee is also responsible for participating in the hospice’s quality assessment
rmance improvement program. The program may be directed by the medical

director, physician designee or other qualified professional.”

Section 418.104 Condition of Participation: Clinical Records

« This section includes an informed consent and authorization, but does not include the patient’s
rights. The election statement basically covers this, |[with the exception of a HIPAA authorization
which is n}ot a general form, but rather a specific form explicitly stating what is authorized to be
released to whom and during what timeframe. Thus (a) (2) should be amended to state the
election stlatement, which is required to include a consent to start hospice service as well as the

patient rights.

« This section is applicable for a hospital setting, but not for hospice. It is STRONGLY

recommeqded that this section be excluded as nielther Nursing Facilities nor Home Health
Agencies l‘lave‘such a standard. At a minimum, it must be recognized that hospices have no
mechanism to authenticate a signature of a covering physician beyond the initial verbal

order taken by a registered nurse.

» This section should be revised to follow the HIPAA requirement for records retention.

* This section needs to.be revised. It is lmperatlve that the requlrement for hospice to
provide a copy of the clinical record to the patlent’s attending physician in the case of a

revocatlon or discharge be removed. The dlschélrge summary is a good addition and will

provide a;ll the information that most physnclan:s will accept. If CMS feels strongly about
this, the most that should be required is that hospice will offer the attending physician or,
in the case of a transfer, the accepting facility a kopy of the complete clinical record or any
parts of {he, record which the physician or fal:nhtv feel are needed. It would be almost
impossibl;e to justify that the minimum necessatl’y information in either case would be the
entire clinical record and this is the HIPAA standard. The family is the unit of care for
hospice and clearly the patient’s attending physl'cian who would not be dealing with other

family members may not need the family information.

Section 418.106 Gondition of Participation: Drugs, Controlled Drugs and Biologicals

Section (a) Standard: Admlmstratlon of drugs and biologicals

* Section (a) (2) requires that hospice determine th:e ability of the patient and/or family to safely

self-administer drugs and biologicals. What is the

not safe, but generally competent and demanding t

not institultional care so if the patient or family is

intention if it is determined that the patient is
o manage his or her own medication? This is
unsafe, a prn medication is needed, and the

patient refuses to move to a setting where medications can be controlled, what is expected? This
cannot be |left open-ended like this. A sentence should be added as follows: If the patient and/or

family are determined to be unable to safely adm
family w11‘l be encouraged to relocate the patient to
be routinely offered. However, it is recognized th

surrogate if the patient is not competent, can refuse
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inister drugs and biologicals, the patient and
a setting where administration assistance can
at the patient, if competent, and the patient’s
to relocate. Given patient rights and the home




setting, ho‘spice will be expected to provide reasonable assistance (prepouring medications,
provision and filling of pill seven day pillbox, etc.) Hospice will not be expected to restrict the

provision of medications unless there is a blatant safety issue for non-competent adults or

children inl the homie.

. Recomn‘lend the following language change: “The hospicé must have written policy for

disposing of controlled drugs in the hospice plan of care that are maintained in the patient’s

home...” Hospice is not legally able to collect controlled drugs in a patient’s home — it is
illegal to tlransport a controlled substance without a prescription and this would typically be
done when the patient has died so the prescriptio:n is no longer valid. The word “collecting”
MUST BE REMOVED. The term tracking is also of concern. Again, this is a home rather
than an institutional setting. Hospice can track what medications are put in the home to the

extent tha:t medications are only provided at th% level ordered by a physician. However,
hospice cs‘mnot track in the sense that this word is used in hospital and nursing facility
regulations where the facility is administering the medications. This should be stated in the

standard.‘Clearly, this can only apply to hospicé provided controlled drugs rather than all

controlled drugs in the patient’s home since a family or patient who is abusing drugs would

often hide medication not provided by hospice. V:Vhat would happen when the family refuses

to allow for disposal of the controlled substances?

Section (c) Standa{d: Use and maintenance of equipment anL supplies
 This section must be revised to state that in the instances where DME is provided through

arrangemént, the arrangement must specify that the vendor will comply with this standard.

Section (b) Standard: Controlled drugs in the patient’s homej

!
Fé
1‘

Section 418.108 Condition of Participation: Short-term inpatient care.

We strongly urge revision of the introduction to this section as follows:

“Short-term Ger\nera]l Inpatient Care and Respite Care are provided by the hospice in a
participating Medicare or Medicaid facility.”

The provider standards for general inpatient care and respite care should be listed in sections (a)

and (b). As curre‘ntly worded, caregiver collapse is not included as an eligible service on short-term

| GIP. There are n‘lany instances when psycho-social crises demand a short in-patient stay and this is
|

currently allowe(i in existing hospice regulations.

(a) Standard: Inpatient care for symptom management, pain control and psychosocial issues.

It is imperative that psycho-social issues/caregiver collapse be covered under general inpatient care.
Paragraph (a) s‘hould note that pain control and symptom management would be done on an
inpatient basis either because of the specific need for the staff and equipment available there or

because of the inability of the hospice and/or the patient’s caregivers to assure that the services are

properly provide‘d in the home.

We strongly advocate the need for RN presence on a 24:hour basis for the general inpatient level of

care. The critic%\l issues encountered with the hospice patient in this setting facing end-stage
changes call for ‘the assessment and treatment skills of an RN. RN presence on a 24-hour basis for
respite care is not seen as presenting the equivalent need.

Itis also recommended that the word “approved” should be replaced with “certified” in item (a)

@-

(b) Standard: Inpatient care for respite purposes.




(b) (2) Recommen
facility that also me

d change “approved” to “participating”
ets the standards specified in 418.110(b)

(c) Standard: Inpat
Item (c) (1) refers

ent care provided under arrangements.

that the hospital dis‘charge summary would contain sufficien

to hospice supplying “the inpatient prov!
specifies the inpatient services to be furnished.” It is the beli

: [‘A Medicare/Medicaid participating nursing

and (f).”

ider a copy of the patients’ plan of care and
ef of hospice personnel, based on experience,
t information to ensure the continuity of care.

In addition, the volume of paperwork that could be potentially involved would present extreme time and

cost pressures on both the hospice and receiving entity. Pati
available, if necessary, beyond the discharge summary.

418.110 Condition of Participation: Hospices that provid
Item (a) Standard: Staffmg

* With refd

patient vo]‘ume;

to provideJ nurses on appropriate shifts for 24 hr.

homes, Wh‘ere such coverage may not be mandated

requirement. The ability to provide this coverage
upon availability of the necessary staff.

Item (b) Standard: Twenty-four hour nursing services.
* As noted previously, Hospice strongly recommen
the general inpatient level of care while allowing fle

Item (c) Standard:
» Referenc
Clarificati
some exan

Physical environment.
ce to reporting of equipment failures
on is: requested regarding the definition

Item (f) Standard: ‘&)atient rooms.
» Standards with minimum square footage requirel
applicatim%q to new construction situations.
It is also recommended that the following be
communit}y disasters and/or emergencies.”

Item (1) Standard: L/Iea] service and menu planning.
» We conaur with the proposed changes Content tk
. of meal sérwce to hospice patients is highly desir;
possible, adapt to the needs of the resident with le

meals.

Item (m) Standard Pharmaceutical services.
» Section ( (m) should also be included in 418.106 as
the hospice as a whole, not _]USt on an inpatient
standard.

Item (n) Pharmaci‘st. :
* Itis recoimmended that “if required by law” be adc¢
* (4) (iii) i garding investigation and

ent records and information are

e inpatient care directly,

rence to the statement, that hospice is responsible for ensuring staffing levels reflecting
hospice is requesting clarification regarding provision of staff. Allowing hospices

RN coverage in facilities, including nursing
under other regulations, would help meet this
supplement would, naturally, be dependent

ds retention of the 24-hr. RN requirement for
xibility in the RN staffing for respite.

(ii) to appropriate State and local bodies.
of “equipment failure” as well as providing

1ples. Would this occur within the interpretative guidelines when they are published?

ments indicated appear to be appropriate for

added to the end of (iv): “except during

1at allows increased flexibility in the delivery
able. It is important that meal service, when
ss emphasis on the number of hours between

5 an indication that these are requirements for

basis. (m) should cross-refer to the earlier

led to the end of paragraph
reporting requirements.

n this section re
Item (o) Standard:| Restraint and seclusion.
It is imperative tl‘lat this section be removed. Restraint a

hospice that inclusion of:this section will irreparably ha

nd seclusion are perceived so differently in
rm the foundations of a program designed

for end of life care. The problem here lies in the fundamental differences between hospice and any
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other part of the health care continuum. Hospice patients are dying and, therefore, often benefit
from “seclusion” although we would call it privacy. Hospice patients need aggressive symptom
control which often warrants medication that in another setting would be used for restraint. While
the need for this provision in other settings is clearly understood and, while hospice would never
want a patient to be restrained or secluded if this were not necessary and the patient’s wish, if this

section

is not removed it will likely result in avoidance of some of the most precious benefits of

hospice care. Patients often choose to remove themselves from their environment as they die; it is

almost

a transition from this life to whatever lies beyond it. Patients often choose comfort over

alertness, particuiarly as life is ending. Please remember the uniqueness of the hospice benefit and

remove this sectio

n completely.

While it is imperltiveto remove this section totally, it is reluctantly recognized that CMS may not

agree. In this ins

‘tance, over our strong protests, this §ection must be dramatically revised. The

following revisions are critical to mitigate the very real negative impact of this standard:

¢ Item

* The tertm “seclusion” should be removed frt%m this section. Hospice does not seclude
patients, however, most hospice inpatient rooms are private rooms to allow the family 24
hour access and privacy for needed conversationts and comfort. This is not done to seclude
the patien:t, but rather to respect the special neec:ls of patients at end of life for privacy and
intimate s‘urroundings with family. Inclusion of the term “seclusion” could lead to confusion

and, potel‘ltially, to removal of the environmental gains that hospices have made in inpatient
settings for both privacy and family access.

* As noted‘ in the previous section “Definitions” Hospice has great concern over the potential
impact 01‘1 end-of-life care when use of a medication to control some symptoms such as
terminal agitation or restlessness, is perceived as imposition of a chemical restraint. The

hospice cclmcern, whatever the setting within which care is being given, is with the use of the

most appropriate method of ensuring palliative care is made available.

» Whether the care setting is the patient’s home, a nursing home or an inpatient setting the
goal is c(:)ntrol of the anxiety, restlessness, pai'n or other symptom negatively impacting
quality of life in the last stage. Forced perception of certain drug use, such as Haldol, as a
restraint by others including nursing homes will |restrict the ability of Hospice to meet those
specialize}d end-of-life needs. Utilization of a standard for chemical restraints utilized in
nursing h}omes does not always correspond with| standards commonly accepted by Hospice
medical staff regarding utilization of some medications. The proven, specialized expertise

and experience of hospice medical staff must be given consideration as standards of
medication use are applied to the restraint issue.

. SuggestLd change for inclusion in (o) (1) is the addition after ”...normal access to ones’ body”
is “Bed rails are not included in this definition of restraint if used for the safety of the patient or to
assist the patient in independent functioning.” The concept of the side rail as an'“enabler” is of
value here. '

» Item (0) (3) (d) refers to time limitations for|restraints. Suggested language proposes the
following| schedule:

e ‘‘change the hours to 8-hour intervals over a 24-hour period for adults, while sleeping,
and 4-hour intervals while awake; 6-hour intervals while sleeping for 9-17 year olds, 2
hours intervals over 24-hours while awake; 2-hour intervals while sleeping for under
age 9 and 1-hour while awake.”

(0) (7). Request Ithat the word “unpredicted” be added béfore “death” in that sentence

referring to reporting of any death that occurs while the patient is restrained.
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(b) Standard: Professional management.

~ according to 418.100.”

418.112 Conditions of Participation: Hospices that provide hospice care to residents of a SNF/ICF,
MR or other facilities.

Clarify what is meant by “other facility,” and define “nursing facility.” Also clarify that this
section should specifically apply only to Medicare and Medicaid participating facilities. This
condition cannot successfully be implemented until there is in the SNF/NF requirements a
parallel condition that confirms their requirements. We recommend that the effective date of this
section be delayed until the companion section is enacted or that it be at least incorporated by

reference into the SNF/NF requirements. We understand that the nursing home COPs will add a
section on nursing homes and hospice care. Does this condition match the requirements that will
be proposed for nursing homes? '

It is also requested that CMS work with surveyors on this issue and that hospices be allowed
some leniency until the nursing facility regulations are complete.

Can this Condition be phased in?

Recommend that “hospice” be inserted after inpatient” in this standard: “...make any

arrangements necessary for hospice inpatient care in a participating Medicare/Medicaid facility

[1 [13

In a numt‘>er of cases, Hospice relationships with nursing homes can be described as tenuous.
Concern on the part of nursing home staff, whiclh is also held responsible for care of their
resident, is sometimes related to the held perception that the nursing facility loses total control of

“the resident care plan. It is essential to emphasize a collaborative relationship is the goal, not

dommatlon of the care plan. Certainly, Hospice must bear responsibility for the coverage it
approves and the services it offers, but the expertise of hospice in provision of specialized end-of-
life care is not always made available due to perception of regulations. It is not unheard of to hear

nursing fa‘ci]ity personnel say they do not want hospice to come in because they lose control of
their care plan process.

Again, the; importance of stressing the relative responsibility of both parties but of a collaborative
and integrative nature will enhance opportunities for meeting the varied and complex needs of the

terminal platient.

(d) Standard: Medﬂcal Dlrector '

We request that this standard be re-titled: Interdisciplinary Group and that the text be
revised as follows: The Hospice Interdisciplinary Group must provide overall coordination
of the care of the hospice resident that resides in an SNF, NF, or other facility. Members of
the mterdlsclplmag group will regularly communicate and coordinate care with SNF/NF
staff to_ensure quality care for_the patient and family. The hospice Medical Director or
physician designee will communicate with the Medical Director of the SNF/NF, the patient’s
attending_physician, and other physicians participating in the provision of care for the
terminal and related conditions as necessary.
We are concerned that the requirements of this standard could be a real impediment to hospice-
nursing facility collaboration. As written, it may| cause unnecessary strain in the relationship
between the hospice and the facility. Communication issues arise on many levels. What appears
tobea foéus on medical director/physician communication leaves the remainder of the IDT team,

which has the consistent and integrated relationship with the facility, out of the loop. Certainly,
physman!to physician communication is an extremely important element in the care of the
patient but experience has shown that good internal communication between hospice medical
director/physician designee through the IDT team works well for most interactions in the nursing
home. In cases where conflict between IDT members and facility staff, including the physician
occur, the hospice medical director is brought in to facilitate resolution. In addition, the

relative c‘omp]exity of certain patient situations may mandate closer physician-to -physician

communication but this should remain as a decision the IDT members make, as patient needs

10
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(e) Standard: Written agreement

(f) Standard: Hospice plan of care

(g) Standard: Coordination of services.

change. Contact with the facility should remain with the designee of the IDT, either the MD or a

nurse.

Logistical issues are of concern also on both sides of this communication issue.
As written, the content of (d) does not indicate parameters for contact between physicians.

From the hospice side, especially for those organizations with volunteer or parttime medical
directors, the rather broad expectation of communication could be a detriment and place a

significant burden on the hospice physician.

Hospice communication with “the facility medical director, the patient’s attending physician and
other physicians participating in the provision of care” also presents challenges. In some

instances, the nursing home medical director does

not carry a patient load and may be totally

unfamiliar| with the needs of that person. Here again, consistent focus on a case-by-case judgment
regarding involvement of the facility medical director would be desirable. In addition, the non-
specific mandate of physician to physician communication presents potential time and cost issues

when consideration is given to the, at times, relati'vely large number of attending physicians in
some nursing homes as well as the difficulty that may be encountered by the hospice physician in

trying to reach them on a regular basis.

If this section remains unchanged or only minimal

L . - .
result in a dramatic increase in cost for Medical

y changed, it must be recognized that it will
Director/physician designee services for the

hospice with little to no foreseeable benefit. This will necessitate revision of the hospice

Medicare reimbursement methodology to assure that these additional costs are fairly reimbursed. .
should be‘ deleted. from 418.112 (e) and moved to the appropriate section in reference to the

patient record standard.

* (4) (iii). Clarification is requested regarding definition of a life threatening condition other than

the patlent s hospice terminal diagnosis.

* (e) (6): States vary in what they consider included in the room and board rate and what their

respon51b1r11ty is in the provision of room and board

How does this impact this Standard? Will the

room and‘board definition in the State Operation Manual be changing in relation to the hospice

regulations?
care must‘ be discussed by representatives of hosp

ce and representatives of the nursing facility

and must be approved by the hospice before implementation.”
Once agam expected collaboration must be the groa] as IDT designated representative(s) and

facility ste\iff responsible for the supervision of care
hospice care plan changes.

* (6) Physician orders. Our assumption is that this re

in the nursing home should both be aware of

fers to “hospice” physician

* (1): “written consent” should be changed to “election statement.” This paragraph

*(3) Recommend that the 14-day requirement for care plan review be changed to
15 days to be in line with the current 90/90/60 day certification periods.
*(H @ Recommend the following language change: “Any changes in the plan of

« Comment: Is there a likelihood that nursing fa

cility regulations will state that facilities can

accept orders from the hospice physician? Any such outcome must consider the need to stress

collaboration and not diminish the role of the atten
for the care of the patient in a facility. In addition,
closely with their attending physicians. Interjecting

ding physician who also bears a responsibility
facility staff are trained and oriented to work
a more direct order relationship between

hospice and facilities without attending input may be difficult for the facility staff.

orders.
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(h) Standard: Transfer, revocation or discharge from hospice|care.

(i) Standard: Orien‘tation and training of staff.

* We recommend that “does not directly impact” be changed to “may not affect”:
“Discharge from or revocation of hospice care may|not affect the eligibility to continue to reside
in a SNF, NF, ICF/MR, or other facility.” :

A concern here is, while discharge from hospice does not always mean discharge from a facility,
this may be an issue in some cases and patients should not experience the trauma of an external
move because they have perhaps stabilized for the moment and may not be eligible for hospice.
. P]ease_pr‘ovide some clarification of this standard including how compliance would be audited.

* Recommend revision to read: “Hospice must assurg orientation of facility staff...”

As written, facilities that have contracts with multiple hospices could be inundated with hospice
in-services. It would be preferable if hospices were expected to meet with facilities, offer
appropriaté in-services (and document the attempt) and make every effort to ensure this education
is made av‘ailab‘le. ‘

One must also consider the needs and resources of tlile contracted facilities.

Focus for in-service should be on those elements most important to the coordinated provision of
care for the terminally ill patient.

Please ad\Jise if any of these comments are uncleari. We have joined with a number of hospices
and hospice organizations in preparing these comments, and we have identified those of greatest
significance to us for inclusion in this letter. As|a general note, there are a number of these
comments( that arise out of an overarching perception, that being that many of the draft
regulations were imported wholesale from those apr!)licable to the home care setting. While many
of these regulations can legitimately make the trahsition form ‘home care to hospice care, it is
critical that the unique nature of hospice care be treated differently for regulatory purposes in
those situations in which hospice care and home care lack a shared set of common clinical or

holistic values. "The hospice patient presents a more complex set of concerns that are

acknowledged by the inclusion in the existing statutory regime of the mandated psychosocial,
spiritual and bereavement aspects of care. Likewise, the dying patient’s clinical needs are
fundamentally different than those presented by p%tients being treated with a curative intent. [
believe that in contrast to the proposed regulations published on May 27", the comments
presented | above will be both substantially more apt in responding to patient needs and
considerably more faithful to both the spirit and the letter of the statutory standards that they seek

to implement.

Yours,

Chief Executive Officer
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July 25, 200

o

Centers for Medicare and
Medicaid Services
Department of Health and Human Services
ATTN: CMS-3844-P

PO Box 80100 . s
7500 Security Boulevard |
Baltimore, MD 21244-1850

FILE CODE: CMS-3844-P

Reference: 418.112 Condition: Hospices that prov1de hospice care to residents of a
SNF/NF, ICF/MR, or other facilities '

Gentlemen.

The Mlssourl Hospice & Palliative Care Association (MHPCA) is very pleased to have

been a part of the response prepared by National Hlospi_ce and Palliative Care
Organization on the Hospice Conditions of Partlcq?atlon Three Missouri
representatives participated in the Baltimore meetugg on June 9-10, 2005. A statewide

meeting was|then held in which comments from 41| Missouri hospice programs were
collected and sent to be included in the NHPCO industry-wide response.

MHPCA has one strong area of concern that warrants a separate letter. It is our

understandiﬂg that the proposed Hospice Conditions of Participation for the section

referenced above were written to clarify areas of responsibility for hospices and nursing

facilities. MHPCA feels that the language in this s|ect10n sets up barriers by reflecting

that hospice is “in charge” or has more resp0n51b111ty than the nursing homes. It is

feared that this will cause more reluctance on the p'art of the nursing home to contract

with hospice‘s. We would prefer language that focuses on communication and identifies

specific resp‘onsibilities for each provider without diminishing the role of either.

‘Also MHPCA is hopeful that any changes to the Hospice CoP’s will be implemented at
the same time as changes to the nursing facility regulations. The timing of
implementation of both regulations is important to|minimize confusion and ultimately

to create collaboration.

A CD copy of the manual, “Guidelines for End of Life Care in LTC Facilities,” is
enclosed to provide examples of ways hospice and nursing homes can collaborate. “ The

MHPCA, 3905 Stonewall Avenue, Independence, MO 64055, Ph: 816-350-7702 -




bvr(m

manual was written by members of MHPCA, the Missouri End of Life Coalition and
Missouri De]‘,)artment of Health to enhance the delivery of hospice and palliative care
for patients residing in nursing facilities Through the Missouri Department of Health, a
collaborative team of hospice, nursing facility, nursing home survey and hospice survey
staff developed a manual for providers to help ideﬂtify patients appropriate for palliative
care and to provide guidelines for end of life care. The Hospice section of this manual
focus’s specifically on collaboration and provides clear examples of the areas of

responsibility for nursing facilities and hospice.

Thank you for giving us the opportunity to provide; input on this very important project.
We are hope‘ful that this manual will be helpful. If you have questions or if we can be
of further assistance, please feel free to contact the MHPCA office.

onne Schwandt
President
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“Guidelines” wins AHFSA Promising
Practice Award v
The “Guidelines for End of Life Care in LTC
Facilities” wins the American Health Facility
Survey Agencies’ Pr;omising Practices Award.
The Association of Health Facility Survey
Agencies (AHFSA) maintains a website where
interested persons can learn about licensing,
certifying, and inspe‘cting health care
providers. AHFSA is a not-for-profit
organization that prévides a forum for health
care regulatory agenlcy directors and managers
to address common interests, concerns, and
health care program issues. Today, AHFSA
actively participates/with the U.S. Department
of Health and Human Services through its

Centers for Medicare and Medicaid Services,

providers, and advoéacy groups in planning,
implementing, and alssessing the quality and
effectiveness of health care programs. The
state licensing and certification agencies in all
50 States and the District of Columbia are

members of this association.

Betty Markway, Missouri Department
of Health and Senior Services will present
information on the project to other states at a
workshop at the AHFSA's Annual Training
Conference is October 17, 2004 in St.
Petersburg.

Innovative State-Approved Training Seeks
To Improve End-of-Life Care in Missouri
Nursing Homes

After nearly three years of work, the Missouri
End of Life Coalition (MEOLC) and the
Missouri Departmeﬁt of Health and Senior
Services (DHSS) release “Guidelines for End
of Life Care in LTC Facilities.” The Coalition
brought together a glroup of representatives
from the state Department of Health and Senior
Services, provider glroups, and the Missouri
Association of Loné Term Care Physicians,

to create a document to serve as the basis for

palliative care in Missouri's nursing facilities.

‘Guidelines for End of Life Care in LTC Facilities”

The Guideline calls for attention to goals of
care, pain management, nutrition and
hydration, spiritual and psychosocial issues,’
and collaborations with hospice. There are also
numerous helpful appendices, including care
plan interveritions, pain assessment tools, and
hospice guidelines.

"The training centers on a new manual co-
aut;Lhored by both organizations," noted Betty
Markway, a program manager at DHSS, "The
ma{nual has just been published and a copy is
being made available to every licensed skilled

ancil intermediate care facility in the state."

~ "In addition, nursing home surveyors have been

using the manual with the expectation that they
will have a better understanding of palliative
care and will be prepared to consider end-of-
life issues during the survey process."

Current statistics show that from 25-32% of
deaths in Missouri occur in nursing homes,
while the national average is 24%. Some
sources estimate that by 2020, 40% of deaths in
thi country will occur in nursing homes. Yet,
just as is the case for Missourians who die at
home or in the hospital, palliative care and
ho:spice services remain underutilized in long-
term facilities.

"Thirty percent of nursing home residents will

~ die within one year of their admission because

thﬁI-y come to care facilities already near the end

of life" says Debbie Oliver, chair of the
MI|EOLC task force that co-authored the
manual.

"T:hese workshops seek to ensure that more
Missourians receive the highest standard of
end-of-life care by educating LTC staff about
cufrent options and state standards."

The Coalition conducted training programs for
medical directors, nursing facility staff, and
surveyors across the state.




