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A century of serving children

October 8, 2007

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-2261-P

P.O. Box 8018

Baltimore, MH 21244-8018

To Whom It May Concern:

[ am a staft of Fred Finch Youth Center, a California non-profit community-based human services agency
serving our state’s at-risk and in-need children and their families. Our organization provides an array of
mental health and social services to California’s most vulnerable and troubled youth and families.

Fred Finch Youth Center is submitting comments on the Proposed Rule for Coverage of Rehabilitative
Services under the Medicaid program, as published in the Federal Register, August 13, 2007. Because our
expertise lies in the area of children and families, we have limited our comments to aspects of the proposed
rule that will have a particular impact on that group of Medicaid Beneficiaries.

GENERAL COMMENT

We have significant concerns about the proposed regulations, as they will create barriers to the treatment and
rehabilitation of the children our agency setrves. We support the extensive comments made by the California
Alliance of Child and Family Services, the National Council of Community Behavioral Healthcare, and the
Child Welfare League of America.

PROVISIONS OF THE PROPOSED RULE

440.130(d)(1){~1) Definition of Restorative Services

This definition stipulates that restorative services are those that enable an individual to perform a function,
and that the individual does not have to have actually performed the function in the past. This language is
particularly important for children, as some functions may not have been possible (or age-appropriate) at an
earlier dave given the child’s developmental process. The regulation needs modification to make the meaning
of this section clearer.

This definition also includes rehabilitation setvices designed to maintain current level of functioning but only
when necessary to help an individual achieve a rehabilitation goal. While rehabilitation services should not be



custodial, for children with mental health conditions, continuation of rehabilitative services is at times
essential to retain their functional level. Most mental health conditions are marked by cyclical periods of
sharp symptom exacerbation and remission.

Failure to provide a supportive level of rehabilitation will result in deterioration necessitating a reinstatement
of intensive services. We are concerned that states and providers will interpret the current proposed
regulation as prohibiting the coverage of services necessary for retention of improved functioning as well as
maintaining the highest possible functional level, leading children to deteriorate to the point where they will
again be eligible for services. This serves no one’s interest.

Recommendation:

1. Further clarify that a child need not demonstrate that he or she was once capable of performing a
specific task in the past if it was not developmentally possible or age-appropriate for the child to have
done so. Specifically, the language should state that restorative services include services to enable a
child to achieve age-appropriate growth and development and that it is not necessary that the child
actually performed the activity in the past.

[

Revise the definition of when services may be furnished to maintain functioning to include as an
acceptable goal of a rehabilitation plan the retaining of functional level for individuals who can be
expected to otherwise deteriorate.

440.130(3) Written Rehabilitation Plan

A number of changes are necessary to ensure the rule is clear and the plan can be completed efficiently to
minimize adding to the already substantial administrative burden and expense agencies providing these
services facc.

Can a service planting team create a single service plan that addresses both treatment issues and rehabilitation
issues? Requiring two separate planning processes and two separate planning documents is burdensome not
only for providers but also for the child and family. Moreover, multiple service plans do not facilitate
coordination or accountability. The rule does not prohibit a single plan of service, but it would be extremely
helpful to the field if CMS clarifies that this is allowable.

Why does the plan require information on alternate providers of the same setvice? Expecting staff with the
skill to complete the plan to also become familiar with alternate providers is a poor use of these staff and an
unreal expectation.

Requiring the signature of the child or representative may sometimes not be possible. Therefore, CMS
should allow the provider to document that reasonable efforts were made to obtain the child and family’s
participation and signature and why that was not accomplished. '

Recommendations:

1. Clarify that a single, combined treatment and rehabilitation plan with a single planning team is
acceptable

1o

If the child and/or family did not participate in the development of the plan and/or sign the plan,
allow the provider to document the reasonable efforts made and why they were not successful

3. Allow the plan to include provisions for unplanned crisis intervention




4. Eliminate the requirement that providers identify alternate providers of the same service because
freedom of choice requirements already exist

5. Allow the plan to include individualized review dates relevant to the anticipated achievement of
rehabilitation goals instead of a yeatly requirement

440.130(5) Settings

In addition to the settings cited in the rule, it would be helpful to add some of the settings where other
sections of the rule limit coverage, in order to clarify that those prohibitions are not absolute. It would also
be helpful to add to the rule settings described in the preamble.

Recommendation:

1. Add to the list of appropriate settings for rehabilitation services schools, therapeutic foster care
homes and other child welfare settings.

441.45(a)(2) Covered services requirements

This section limits rchabilitative services to those furnished for the maximum reduction of physical or mental
disability and restoration of individuals to their best possible functional level, as defined in the law. It would
be helpful to reiterate here when services may be furnished to retain or maintain functioning (see comments
above).

Recommendation:

1. Insert additional language into 441.45(a)(2) to describe when services may be furnished with the goal
of retaining or maintaining functioning,.

441.45(b) Non-covered services

This section introduces an entirely new concept into Medicaid, one that conflicts with federal statutory
requirements. The concept denies Medicaid coverage for medically necessary covered services to covered
individuals if such services are furnished through another program, including when they are considered
intrinsic clements of that program. There is little clarity in the rule about how CMS would apply this
provision. More specifically, there is no guidance on how to determine whether a setvice is an intrinsic
element of another program. '

There seem to be only two situztions in which Medicaid might be paving for services that meet this test.
Either a provider bills Medicaid for a service which is not 2 Medicaid-covered service in which case this is a
fraud-abuse issue and does riot watrant a change in rule for all providers and systems. Or, CMS is concerned
that non-medical programs are turnishing Medicaid covered services (and meeting all Medicaid requirements)
but have other resources available to them for providing the service (even though these other resources are
generally targeted to non-Medicaid individuals). In the latter case, what is the legal basis for denying federal
financial participation for the Medicaid-covered individual?

Furtherinorc, few of the other cited programs have a clear legal obligation to provide these services or have
the resources to do so. Without revision, this new rule would conflict with the federal statutory mandate to
provide all medically necessarv services covered by the state Medicaid plan, and for children, all medically
necessary scrvices covered by the EPSDT program. ‘The net result of this new rule will be that Medicaid-
eligible individuals will be denied services, both by Medicaid and by the other cited program (due to lack of




resources in the other program). Thus, the rule effectively denies covered individuals medically necessary
Medicaid services, 1n direct contradiction of the statute.

Recommendation:

1. We strongly recommend that this entire section be dropped, because it conflicts with the Medicaid
statute.

2. Alternately, this section should be clarified and narrowed to specifically focus on situations where an
entity such as an insurer has a specific legal obligation to pay for the services for the specific
Medicaid-covered individual. Programs operated through capped or discretionary appropriations
from states and localities should be excluded from this provision.

3. Some subsections of Section 441.45(b) include language that ensures that children in other settings
cited {therapeutic foster care, foster care or child care institutions for a foster child) can nonetheless
receive medically-necessary rehabilitation services if those services are provided by qualified Medicaid
providers. ‘This phrase should be inserted under paragraph (b)(1) so that it will apply to all
subsections (1) through (iv).

4. The preamble states that Medicaid-eligible individuals in other programs are entitled to all
rchabilitative services that would have been provided to individuals outside of those other programs.
The rule should include this language.

5. It 1s especially important that mental health providers be able to work with children with mental
health conditions in all appropriate settings. For children, the school day can be an especially critical
time. While classroom aides may not be eligible mental health providers, the presence of a mental
health provider in the classroom to address a specific child’s functional impairments should be a
covered service.

441.45(b)(1)(1) Therapeutic foster care

Therapeutic foster care is the least restrictive out-of-hotme placement for a child with a serious emotional
disturbance. Therapeutic foster care is a widely covered evidence-based practice with more than half a dozen
controlled clinical trials demonstrating improved outcomes (see the Report on Mental Health from the U.S.
Surgeon General). The alternative for these children is immediate placement in a congregate care setting or
an institutional setting, such as a residential treatment center or psychiatric hospital, at significantly higher
expense.

The fact that the natne of this service includes the phrase “foster care,” which is sometimes a covered child
welfare scervice, should not lead to the assumption that this service is a child welfare service. This service
combines a board and care component, sometimes paid by child welfare funds if the child is a federally
eligible adjudicated foster child, and a mental health rehabilitation component. The regulation makes no
acknowledgment that therapeutic foster care is, in part, a mental health service that is provided through
mental health systems to children with serious emotional disturbances who need to be removed from their
home environmeat for a temporary period and who need intensive mental health services. This mental health
intervention 1s designed for children both in and outside of the foster care system. It is not a service
exclusively for children in the foster care system.

If states are not able to create a package of covered medically necessary rehabilitation services as a component
of therapcutic foster care and pay on that basis, the result will be inefficiencies and substantial administrative
costs.




Recommendation:

1. List therapeutic foster care as a covered rehabilitation service for children at risk of placement in a
residential treatment facility. Covered services should not, however, include room and board costs.

2. In discussing therapeutic foster care, the preamble provides that states must define all of the services
to be provided and the payment methodology for a covered setvice. Accordingly, give states the
discretion to identify the rehabilitation components that constitute therapeutic foster care, define
therapeutic foster care as a single service, and pay through a case rate, daily rate or other appropriate
mechanism.

3. Include language in 441.45(b)(1)(1) to clarify that any covered rehabilitation service may always be
furnished by mental health rehabilitation providers to children in therapeutic foster care and other
child welfare scervices.

441.45(b)(2) Habilitation services

It should be noted that the exclusion of habilitation services does not and should not equal exclusion from
FFP for any rehabiltative services for mental health conditions provided to persons with mental retardation
or related conditions.

Recommendation:

1. Clarifv the difference between FFP exclusion for habilitation services and allowable FFP for
rehanilitative services provided 1o persons with mental retardation and related conditions.

OTHER COMMENTS

Pavment and .\ccounting for Services

Although not specifically described in this regulation, recent CMS insistence on accounting and billing for
services in 15-minute increments and the denial of payment for daily rates, case rates and similar
arrangements are supported by language in the rule, at least by inference.

These changes in rate seiting methodology ate administratively and clinically inefficient. They are also
detrimental to the provision of evidence-based mental health services that are more and more frequently
designed as a package of intertwined interventions delivered in a flexible manner. These services include
assertive community treatment, multisystemic therapy, therapeutic foster care and others.

Recommendavoi:

1. We stroagly urge CMS o work with other federal agencies, the states and the field to devise payment
methodologies that support accountability, best practice, and positive outcomes for children and
adults with mental disorders without diverting substantial provider time and financial resources to
administrative requirements. Recent announcements about limiting payment to single fees for single
actis ties and witerventons should be withdeawn.

EPSDT Mandate

The rule appears to ignore the Title XIX mandate that children under age 21 are eligible for all federal
Medicaid covercd services, regardless of whether that service is defined in the state plan or covered for adults.
CMS nceds to amend the rule in several places to reflect the EPSDT provision.

[@a]




Recommendation:

1. Insert a new paragraph in Section 441.45(a) clearly stating that states must ensure that children
receive all tederally-covered Medicaid rehabilitation services when medically necessary to correct or
ameliorate a physical or mental illness or condition.

N

Clarify in section 441.45(b)(4), that children under age 21 are eligible for all federal Medicaid-covered
services when medically necessary to cotrect or ameliorate a physical or mental health condition
regardless of whether their medical condition is targeted under the state’s plan.

3. Clarify in section 441.45(2)(5) that even when the state plan does not include certain rehabilitative

services. these services must be made available to children when medically-necessary as part of
FPSDT.

To the extent that any of these proposals become final, CMS must work with States to develop
implementation timelines that account for legislative review of waivers in states where this is necessary, as
well as adequate time for administrative and programmatic changes at the state, county, and provider agency
level. 'Uhe development of new forms, staff training, and administrative processes all pose significant
challenges at all levels. At a minimum, CMS should grant States a one-vear planning and implementation
period from the nme of approval of the state plan amendment by CMS.

Thank vou for the opportunity to comment on the proposed regulation. Please contact me at 510-482-2244
if you ha-¢ any furtaer questons.

Sincerely,
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Ohio Association of Child Caring Agencies.Inc.

October 12, 2007

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Attention: CMS-2261-P

P.O. Box 21244-8018

Re: CMS 2261-P; Comments on Proposed Rule Medicaid Program; Coverage for Rehabilitative Services
To Whom It May Concern:

The Ohio Association of Child Caring Agencies (OACCA), represents 70 public and private child- and family-
serving member agencies across the state and, on their behalf, respectfully submits these comments on the
Proposed Rule for the Medicaid Program’s Coverage of Rehabilitative Services (CMS-2261-P) published in the
Federal Register on August 13, 2007 (72 Fed. Reg. 45201).

OACCA appreciates that this proposed rule is intended to move the nation to a more accountable system that will
promote administrative and managerial integrity and that will be more closely dependent on providers’ ability to
demonstrate on-going efficacy of treatment. In attempting to do so, however, significant ambiguity remains and
OACCA and its memiber agencies are concerned that various provisions of the proposed regulation—albeit well-
intentioned—will seriously impair our ability to provide effective community-based services for children involved with
the child welfare, juvenile justice and behavioral health and foster care systems.

We are troubled by the Regulatory Impact Analysis's certification that CMS-2261-P “would not have a direct impact
on providers of rehabilitative services that furnish services pursuant to section 1905(a)(13) of the Act.” Since the
proposed regulation significantly changes the scope of rehabilitative services that have been available to children
and other individuals with mental and physical disabilities for quite some time and at the same time imposes a large
number of new administrative requirements, it is certain that providers will be impacted, but more important will be
the number of children who will suffer as a result.

Reducing federal Medicaid spending on rehabilitative services by $2.2 billion between FY 2008 and FY 2012, and
not providing other means to serve this population calls into question the statement that “we do not know nor can
we predict the manner in which states would adjust or respond to the provisions of this rule.” In fact, our state will
not be able to continue to provide the services children in their care need in order to return home and rejoin their
communities with current resources.. Meeting the requirements of the Child and Family Service Reviews will be
impossible, as a result. We respectfully request CMS to continue to be Ohio’s partner so that we can continue to
provide health care, including behavioral health care, for eligible and therefore entitled, children and to meet our
federal CFSR goals.

According to the Public Children Services Association of Ohio 2007-2008 Fact Book, there were 17,112 Ohio
children in custody on January 1, 2006. Eighty-five percent (85%) or 14,545 of these children experienced some
kind of mental health needs. Seventy percent (70%) of the children and youth in our juvenile justice have mental
health diagnoses. Once: they leave state detention, the need for services for these young people is both acute and
chronic and prepares them for re-entry to school and community. Ohio depends on our federal partner,
CMS/Medicaid, to meet these needs. These mental health services are not intrinsic to the child welfare system —
their mission is child protection ~ nor to the juvenile justice system — their mission is public safety.

Regardless of the reason for removing children from their homes, breaking their familial ties and the instability
(temporary, in most cases) that ensues, exacerbate any original mental health issues children may have.
Numerous studies document that children in foster care have medical, developmental and mental health needs at a
rate that far exceeds those of other children, even those living in extreme poverty.

When childrer: are removed from their homes and placed in custody due to no fault of their own, Medicaid provides
many of these children with health care that helps them get on the road to recovery. Medicaid Rehabilitative
Services are especially vital, as they oifer a reaiistic opportunity—in the least restrictive setting possible— to
reduce the physical and/or mental disabilities that many children in foster care have, thereby restoring the child’s
functioning level, decreasing lingering and long-term negative impacts of trauma and exposure to violence, abuse
or neglect, and ultimately reducing costs. Rehabilitative services are community-based and consumer- and family-
driven services, in line with both the President's New Freedom Commission on Mental Health and the U.S. Surgeon



General's recommenaations. In 2UUb, despite states’ erorts 10 proviade needed services, tne U.S. Uepartment of
Health and Human Services Child and Family Services Reviews (CFSRs) found that only one state achieved
substantial conformity by ensuring that children in their foster care system physical and mental health needs were
met.

The staff and membership of OACCA appreciates this opportunity to comment on the proposed regulation. We
look forward to working with you to ensure that federal enhances our ability to meet our children’s needs.

PROVISIONS OF PROPOSED RULE:
Section 440.130: Diagnostic, screening, preventative, and rehabilitative services

440.130(d)(1)(iii), Qualified providers of rehabilitative services: We share CMS'’s desire for providers of
rehabilitative services to be appropriately educated, certified and supervised. At the same time, we urge that States
be allowed soie lalitude: to ensure that service access is riot further restricted as a result of standards set too high.
Many areas of Ohio do have enough (or in some cases, any) licensed independent practitioners, but our citizens in
these areas of the state remain in need of services.

440.130(d)(1)(v), Rehabilitation plan: The requirernent for a written rehabilitation plan will help achieve
accountability, but we suggest that children’s developmental stages and the often difficult-to-predict phases of
restoration, particularly aftei intense trauma, be taken into account. Children normally progress through
developmental stages, to “restore them to functioning” may mean, for children, regression. Similarly, children—as
all individuals suffering from physical or rmeatal impairment—can quickly deteriorate, necessitating an adjustment to
the rehabilitation plan’s enumerated goals. Providers therefore should be granted ample flexibility to adjust
children’s rehanilitation pians in the form of ciisis pianning so that prior progress is not sacrificed.

As regards requiring that "the inaividual, individuat's family, the individual's authorized decision maker and/or of the
individual’s choosing,” must participate in treatrnent planning, we applaud the person- and family-centered
approach taken. Howaver, we respectiuily remind CMS that children involved with the child welfare and foster care
systems—though the beneficiary of services—are not always competent to be heavily involved in the process, and
that their families may not be, either. Our preliminary research shows that it is the rare county case worker —
otherwise known as ‘the individuai's authorized decision maker” — that is available or credentialed to make clinical
decisions.

Similarly, much of this population has limited contact with certain members of their families, so we ask that CMS
add language to ensure that “family” is defined hroadly to include guardians and/or caregivers responsible for the
child’'s wellbeing vinclud:ng, but not limited to, foster parents, kinship caregivers, and group or residential care staff).

440.130(d)(1){vi}. Restorative services: Under the proposed definition, restorative services and covered
rehabilitative services are contingent on the individual having a functional loss (i.e.: had the ability to perform the
function in the past, even if not having aciually performed it). This definition may work in the adult context, but does
not appropriately incorparate children’s developmental stages. A child may not have experienced a “functional
loss” per se or have nad the ability to perform the function in the past because they had not matured sufficiently to
do so. For ciiiaren, renabiltative services should restore their ability to grow and develop to adulthood. This
definition should be rewritten to include this concept.

OACCA hopes that CMS will continue to allow us to help vulnerabie children and youth on the path towards
meaningful recovery it at the moment s/ie reacnes the originally stated goal, services and accompanying funds are
withdrawn. Were that to happen, the child’s progress would be nullified, his/her health would likely rapidly
deteriorate—only recuiring mere intensive and more costly intervention at a later date that could possibly force the
child into a mute insiinit'onal setting. Idainiaining functioning should be a permissible goal under the rehabilitation
plan if the chiid’youtn’s would otherwise deteriorate.

440.130(c){2). Scupa ot services: This provision maintains the definition of rehabilitative services as “medical or
remedial services,’ but to more accurately reflect the entire proposed regulation that encompasses certain
“restorative scrvices” as coverea rehabilitative services (440.130(d)(1)(vi)), the phrase “restorative services” should
be added.

440.130(d)(3), Writter rehiabilitation plan: OACCA supports the written rehabilitation plan’s goals. We submit
only the following clarification questions anc recommendations:

-——-~- The Ohio Assocciation of Child Caring Agencies, Inc, —
50 V/zer Broac Saeet €tz 1000 Coiurndus, Ohio. 4327 L-5511  (874) 461-0014 - (614) 228-7004 fax www.oacca.org



I ne written renacititation pian should INcorporate any CONCUrrent heain or penavioral neaitn pians nat me cnia
has, as weli 3s with any child welfare service plan for th2 child and family. This will increase coordination of
services anc 'ass.en administrative burcen, resulting in better outcomes and lower costs.

OACCA recognizes the benefits of involving significant individuals to the child in developing, monitoring and
modifying treatment pians and services, but asks that CMS add language that acknowledges the sometimes
difficulties involved i this for many children involved with the foster care system. These children, especially those
whose parents’ rights have keen terminatas, may not have families to involve. We therefore recommend adding to
430.130(d) 33ty and {4 ior arternatively, 1 a new subsection) ithe foliowing language: “For a recipient involved with
the child weifare or foster care systems, input or guidance in the development, review, and modification of plan
goals and services may be obtained from the child’s parents when appropriate, guardians, and/or caregivers
responsible for the child’s wellbeing (including, but not limited to, foster parents, kinship caregivers, and group or
residentiai care sieff),.’

We applaud Civily’ desire to have the chilg involved in their treatment planning, but this should depend on the age
and maturity of each child. Language or a new subsection should be inserted stating that “A child under 18 should
be as involved iri the development, review, and modification of the plan as is deemed appropriate.”

If the child is founa t© be compe:ent to participate in the process, any materials provided to the child to inform
him/her shouls be develspmerntally and cuiturally aperopiiate.

In regards to 440.136{d}(3}(xi), a standardizad (st of alternaie providers should be acceptable as it will provide the
relevant informaiion to ail chiidren and their families.

Section 440.130(v1,{3)xii) requires the written plan to include the individual's “relevant history, current medical
findings, contraindications. and identify the individual's care coordination needs.” This is not always available,
particularly for children whe are placed on an emergency basis. Many children in the foster care system do not
have primary care doctors. This subsection should emphasis that the written plan should reference these
documents when avaiaie.

441.45(b), Newiy Deemied Non-Covered Services, Intrinsic Element Standard:

Rather than making sweeping changes through rulemaking, OACCA believes that these important decisions that
impact vita communitv-zased services should be debated thoroughly and done through the legisiative process. It
is our understanaing that some of this debate already occurred when Congress deliberated over the Deficit
Reduction Act of 2005 (DRA, P.L 109-171). During that process, Congress specifically rejected adopting the
“intrinsic elemerits’ tast for Medicald rehabilitative services that CMS-2261-P would put in place. This indicates that
Congress foraaq the dangars of such language and instead, desires for Medicaid rehabilitative services to remain
a strong and viable source of services. The language proposed in 440.145(b) will ultimately burden already
struggling programs and further resivict accaess to services for children in foster care who are eligible for Medicaid.

Denying servicas ta children whn come to us because they are victims of abuse, neglect and dependency
compounds thsir irijurv It is e3pecially @uregicnus considering their extreme health needs and that the Department
of Health and Human $arvices. in analyzing the Federal Child and Family Services Reviews (CFSRs), found that
only one state achieves substantial conformily in ensurng that children involved with the child welfare system’s
physical anc menial ceqy nzeds were mai  |n other words, the situation for these children—many of whom have
experienced life-altering trauma and have litile or no familial support—is already dire and should Medicaid step out
of the picture wall oniv worsen.

We are further concernca hat 420 45(0) orovdes no guidance on how to determine whether a service is an
“intrinsic element” of & program otrier than Medicaid. The specific mention of child weifare and foster care, we
assume in contrast i meantsl neaith, makes this popuiation appear likely largets of this ianguage. Please keep in
mind that the child welfare system’s role is to respond to reports of abuse and neglect, help at risk famiiies, and
help secure peimanert sete. and szcure homes for childrer,. Behavioral heaith care is not intrinsic to that
system. In fact. it is exampt iroivi the recargment for licensad mental heaith providers because they do not provide
mentai healin services. Criid welfare veorkers ynay piovide social services, but these are not Medicaid billable.

Similarly, Medicad rehahiltaive services are not “intrinsic to” foster care. Title IV-E, Section 475(4) of the Social
Security Act aind the Ccde of Federal Regulations, Title 45, Chapter Xlli, Part 1355.20 state that foster care
maintenance payments are “to cover the cost of (and the cost of providing) food, clothing, shelter, daily supervision,
school supplies. a child's personal incidentals. liability insurance with respect to a child, and reasonable travel for a
child's visitation vith vamily, or utnar caidaners.” Carifving lurtner that rehabilitative services are not intrinsic to
foster care, the: (Cooe Of Fadera! Regulations prohibits Swates from claiming Title 1V-E federal financial participation
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(FEF) TOr "COSIS ¢! SOCIE SerV:Ces LroVIAEC IC INe CliQ, 112 CRIA'S Tamily Or TOSIEr tamily which provige counseling
or treatment to amelicrate or remedy personal problems, behaviors or home conditions” (45 CFR, Chapter XII, Part
1356.60(c)i3)) (emphasis added)  Statzs have more discretion under Title IV-B, but because its primary purpose is
not to provide mzdica! wsv'stanca, rehabiitative services zre rot “intrinsic to” it, either. Moreover, IV-B is a capped
program that dogs r.of envision pr'w-dmf* ard is not able to nrovide all necessary services.

OACCA urges the Degariment te zllow tha chi'd welfzirs systerr and Medicaid to complement each other to support
the wellbeing ar! hzaly Jevelopman® of each child in 2are 1t is essential that the systems be able to, even
encouraged tc, work tegether rather than shifting the full burden onto an already stressed child protection system,
as 441.45 permits Medicaid to do. The section also cempletely defeats the Substance Abuse and Mental Health
Services Administration’s (SAMHSA) diligent work to promote a system of care that provides a coordinated network
of community-based services and supports to meet the chailenges of children and youth with serious mental health

needs and their faniies. As sdach, DATCA stiongly urges 441.45(b) to be deleted.

441.45(b)(1}(i} and nL), Thuapeutic Foster Care and Packaged Services Furnished by Foster Care and Child
Care Institutions: CACZA uiges the sxcision of thetapeutic foster care services except for “medically necessary
rehabilitative service s for an eligicle child ihat are cleany distinct from packaged therapeutic foster care services
and that are provided by qualified Medicaid providers” (441.45(b)(1)(i)) and similar packaged services furnished by
foster care or chud care insticutions (445.45(b}(1)(ii)) from tha definition of Medicaid rehabilitative services. As the
Surgeon Gelierai nuaied n s 1599 repat on imental neaith, with care provided in private homes with specially
trained foster parents, cierapeuic iosier care 18 considerad ' ine least restrictive form of out-of-home therapeutic
placement {or chiiaren with severe emotionial disorders.” it provides evidence-based care for children who
otherwise wou.c ce placed in more nstitutional and costly settings—settings which can also reap emotional tolls on
children anc tnerr tariies  The Surgeon General recominended therapeutic foster care as a community-based
alternative tor chiidrei’s health. This is consistent with the Presiaent’s New Freedom Commission on Mental
Health report.

Unfortunateiy. e proposed language. whiie not explicitly pronbiting therapeutic foster care, whittles away at its
core 8o much 1hai access will surery be iesiricied, iv not completely shut off. As a result, because there is a
continuum of care in foster care. caildren who cannot be maintained be in family foster care due to serious
emotional or other health izsues will ve forced inw residential or hospital settings..

Only therapeutic iostar care senvices that are “ciearly distinct from packaged thierapeutic foster care services” could
be billed as rehabiitative services, out it s unclear what is meant by “clearly distinct.” OACCA strongly advocates
that states be atfordec the discrehon to define therapeistic foster care as a single service and pay through a case,
daily, or agrronriate mnechanism. Pacvaged services allow the necessary amourit of time and attention to be spent
on children sutferir:g from intense mental health issues. The alternative imposes significant administrative burden,
which ultimaiely takes time away from the child and rediices services’ effectiveness and the child’s progress.

441.45(b){5), Ingtitutior of Mentai Disease: Sumrmary excluding services provided to residents of an institution
for mental disease (1M3) who are under the age of 65, inciuding residents of community residential treatment
facilities with more tar 16 heds whl send ¢osts soanne. This goes against the best interests of children and again,
conflicts with the Prazizen = Mew Fragcom Sommission on Mental Health's reports urging more community-based
care. This subhsestion must be strickan at i2ast as it apolies to residents under 21. Alternatively, before changes
go into effec: an aopropnate ars fessonan's transisior panod must be provided for impacted parties to try to find
alternative care.

CONCLUS!T

On behalf ot CAC A, its merrbhers, and tha children and farniies we serve, we thank you for the opportunity to
comment o~ {Fis argsnsad il We hops *hat you will ronsider our input in the spirit it was given, keeping children
and famile: ra-us sreimaa

Sincerely.

Penny M. Wyman. MA MSW, [ SW
Executive Director

—memeeee T i@ OO Ags0ciation of Child Caring Agencies, Inc, ———— 4
50 West Broao St'aet Suiw 1900, Colurrous, Dbio, 43215-56311  (614) 461-0014 = (614) 228-7004 fax www.oacca.org
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Submitter : Margaret Burns Date: 10/12/2007
Organization:  Family Service Council of Ohio
Category : Other Association
Issue Areas/Comments
GENERAL
GENERAL

See Attachment regarding CMS-2261-P - Section 441.45(b)(1)
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October 12, 2007
TO:  Centers for Medicare and Medicaid Services (CMS)

FR: Margaret F. Burns, Executive Director
Family Service Council of Ohio (FSCO)

RE: CMS-2261-P - Section 441.45(b)(1)

On behalf of the Family Service Council of Ohio (FSCOj, 1 am requesting additional clarification
relative to the definition of the term “intrinsic elements” and intent of the phrase “services that
are intrinsic elements of programs other than Medicaid” as used in Section 441.45
“Rehabilitative Services” under (b)(1) of the proposed rules entitled “Medicaid Program: Coverage
for Rehabilitative Services” as published in Volume 72, Number 155 of the Federal Register on
Monday, August 13, 2007.

The Family Service Council understands that the proposed rules apply to medically necessary
rehabilitative services provided through the Medicaid Program and that they are not intended to
address the comprehensive needs of needs of children, adults or families. The Council, however, is
concerned that the proposed rules may be interpreted to minimize the importance of the provision of
medically necessary ouipatient rehabilitation services to Medicaid eligible children/adults who may
also be receiving services through non-medical programs.

The Council respectfully is requesting additional clarification as to the definition of “intrinsic
elements” and the intent of Section 441.45(b)(1) and would particularly appreciate it if CMS could
provide examples of “intrinsic elements” that relate specifically to behavioral health services.

Thank you for the opportunity to comment and for your consideration.

STRONG FAMILIES MEAN STRONG COMMUNITIES

R

Family Service Council of Ohio
Margaret F. Burns, Executive Director
50 West Broad Street - #1906 * Columbus, Ohio 43215
Phone: 614-461-1476 * Fax: 614-461-0204 * E-Mail: FSCO@fsco.org



CMS-2261-P-1135

Submitter : Ms. Kathy Wilhoit Date: 10/12/2007
Organization :  Special Education District of McHenry County
Category : Academic
Issue Areas/Comments
GENERAL
GENERAL

I am deeply concerned about the devastating impact that the proposed CMS regulations for the rehabilitation services option will have on the welfare of children
with disabilities. The elimination of these reimbursements would inevitably shift the financial responsibility for rehabilitation claims to individual school
districts and early childhood providers across the nation. The Administration estimates that the elimination of the reimbursement for the Medicaid rehabilitation
services option will provide a savings of $2.29 billion over the next five years. However, there is no corresponding inerease in funding for the federal special
education law, the Individuals with Disabilities Education Act (IDEA), that will enable schools and early childhood providers to make up for the reduction in
Medicaid reimbursements for rehabilitation services option provided to children with disabilities.

Page 404 of 620 October 16 2007 02:06 PM




CMS-2261-P-1136

Submitter : Mr. Dean Crocker Date: 10/12/2007
Organization:  Maine Children's Alliance
Category : Other Association

Issue Areas/Comments
GENERAL
GENERAL
see attachment
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October 11, 2007

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Attn: CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8018

Re: CMS 2261-P
To Whom It May Concern:

The Maine Children’s Alliance is gravely concerned by the CMS proposed rules for
Medicaid’s coverage of rehabilitative services. We ask that CMS reconsider and
withdraw these regulations for the following reasons:

Child Welfare — The Child Welfare League of America has done a wonderful analysis of
the impact of these regulations on one of this Country’s most important programs. We
support their analysis. State level reform efforts aimed at better family support and
reduced use of expensive out of home options will be crippled.

Education and Corrections — New language denying participation for what are viewed to
be “intrinsic elements” of other programs will have a devastating impact on children in
those programs. It is also contrary to federal law and intent. Congress amended Medicaid
to require cooperation with state educational programs.

Cost of administration — While stating an objective of more efficient and effective
administration, these requirements actually increase documentation and service plan
requirements contrary to the intent.

Increased hospitalization and residential care — By limiting Medicaid’s coverage of
preventive or habilitative services, children now supported in their home and community
will need to rely on more restrictive, less normalizing and less effective residential and
hospital based services.

Fiscal impact — CMS’s analysis of fiscal impact is grossly understated. For Maine alone,
loss of tederal revenue is projected at more than $148,000,000 for both children and
adulis (Source — Maine Department of Health and Human Services).

We ask that CMS withdraw these regulations and work with Congress and the States to
find truly efficient and effective ways to improve the administration of this most critical
program.



W can be more specific about our concerns and would welcome the opportunity to
discuss them with you. We can suggest better ways to control Medicaid growth.

Yours truly,

Elinor Goldberg
President and CEO



Submitter : Ms. Mary Ann Bergeron
Organization: VA Assn of Community Services Boards
Category : Other Association
Issue Areas/Comments
GENERAL
GENERAL
See attachment

CMS-2261-P-1137-Attach-1.DOC
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y  Virginia Association Of
Community Services Boards, Inc.
wemesss Yaking a 2Difference Together wmmmmme

TO: Kelly Weems, Acting Administrator, CMS
FROM: Mary Ann Bergeron, Executive Director
DATE: October 12, 2007

SUBJECT:  Comments of the VACSB Regarding CMS-2261-P

Thank you for the opportunity to comment upon the recently-published draft regulations for State
Rehabilitation Option Services. The Virginia Association of Community Services Boards (VACSB)
speaks for the forty (40) Community Services Boards (CSBs) in Virginia, charged by the Code of
Virginia to assure community-based services, in all localities of Virginia, for children and adults
with mental illness, mental retardation, and substance use disorders. As partners with state
agencies and local governments, the CSBs work with those individuals with the most severely
disabling conditions, assisting these individuals to remain in the community and avoid the most
expensive care, institutionalization.

While the stated goals of the draft regulations seem to be in line with good administrative
practices, these regulations, because of the nature of the unique approach each state has taken
in this Option, would provide CMS the opportunity to mandate changes to states’ plans and,
before approval of the changes, insist that states make additional adjustments that may or may
not be in keeping with the spirit or intention of Rehabilitation Option Services in a particular
state. Since savings is one of the goals, there will be only so many strategies for CMS to utilize to
drive the savings. Within a program as lean as Virginia’s with its 80% FPL eligibility for its Aged,
Blind, and Disabled group and already at a 50% match for FFP, this can mean only restricting
services in some way and/or driving fee for service rates lower than current rates.

Neither strategy is acceptable for consumers to be served appropriately. While the President’s
Freedom Commission emphasized the need for a recovery focus on services for individuals with
mental illness, these draft regulations and other dictates accomplished through letter directives
to state Medicaid agencies seem to undermine the very tools for consumers to use in their paths
to recovery. Taking away or restricting tools that are not expensive in the long term can result in
only one thing, the high price of an institutional setting, which may be in Medicaid-reimbursed
facilities, defeating the purposes of savings, stabilization and normalcy in communities, and of
recovery.

In CMS efforts to use a more medical approach for rehabilitation services, equating the services
to more of a joint replacement approach for example, there is a lack of recognition of the nature
of mental illness and that each person progresses toward recovery at a different rate, on a




different path, and may have setbacks along the way because of the complexity of the illness and
any corresponding medical conditions.

From a state and provider perspective, these regulations could doom the innovative services and
service modalities that have been developed and demonstrate effectiveness for consumers, who
may, in Virginia, be service recipients and service providers through peer support vehicles.
Additionally, administrative changes that may be forced by the draft regulations can result in
more severe administrative burdens for providers.

Virginia DMAS is already developing a system for additional management of the Rehabilitation
Option Services with prior authorization and utilization review. No state and no Virginia agency,
state or local, is in the business of providing more services than consumers need. In Virginia,
these draft regulations are not needed as it is a well-managed and lean program, evidenced by
the relatively few providers of Rehabilitation Option Services.

It is the recommendation of the VACSB that CMS note the stringent eligibility for Rehab Option
Medicaid services in Virginia, the work in assisting consumers in the development of and
adherence to Wellness, Action, and Recovery Plans (WRAP), and consumer employment in the
field of mental health. That done, CMS should recognize that there is no need for further change
in Virginia’s State Plan.

Thank you again for this opportunity. For additional information or questions, please contact me at
804.330.3141 or via ernail at mabergeron@vacsb.org.




CMS-2261-P-1138

Submitter : Ms. Deborah Becker Date: 10/12/2007
Organization :  Dartmouth Psychiatric Research Center
Category : Individual
Issue Areas/Comments
GENERAL
GENERAL
Dear Sir or Madam:

I am responding to your invitation to provide comments on the proposed rule regarding coverage for rehabilitative services under the Medicaid program. Iam a
former rehabiltation counselor and director of a community support program serving people with severe mental illness in a community mental health center.
Currently I am an assistant professor at Dartmouh Medical School. I am part of the Dartmouth Psychiatric Research Center. My comments are based upon my
experience in each of these positions. Evidence-based supported employment is the best mental health treatment for people with severe mental illness.
Employment is the only service that decreases medicaid and SSA costs. Any decrease in employment supports would be tragic.

1. I do not want to see billions of dollars taken out of the Medicaid funded system of care for people with mental illnesses. We do not want to see adults and
children ignored and left behind in school, work, and life.

2. Please remove all references to other systems and pay for rehabilitative services for individuals with serious mental illnesses when they need them and where
they need them.

3. Please revise these regulations to make it clear that the federal government encourages any state system to do all they can to provide effective treatments to
people with serious mental illnesses.

4. Services should be provided to help prevent deterioration of an individual. We also would like to see other systems encouraged, not discouraged, from
providing help to adults and children with serious mental illnesses.

5. Revise the proposed rule to allow payment for rehabilitative services to prevent deterioration as well as to restore functioning.
Sincerely,

Deborah R. Becker
Dartmouth Psychiatric research Center
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Submitter : Ms. Debra Deater Date: 10/12/2007
Organization :  Ottawa County Mental Health
Category : Local Government
Issue Areas/Comments
Background
Background

I would just like to say that by allowing these cuts to go through you would be hurting so many lives. Thousands of michigan residents would be effected by
these appalling changes. Persons with Developmental disabilities need these services to maintain a healthy fulfilled quality of life. In passing these cuts the last 40
years in gains for people with disabilities would be completely erased. My hope is that you will please hear our comments and question your actions before
making such drastic cuts. Not only would people with Developmental Disabilities be effected, but the thousands of people that work with them daily would no
longer have full-time jobs. If you think Michigan has a high unemployment rate now, just think about what it would be after such cuts. Please consider the
consquences of your actions before passing such cuts. Thank You

Page 413 of 620 October 16 2007 02:06 PM




Submitter : Mr. Neill Horton
Organization:  Mr. Neill Horton
Category : Individual
Issue Areas/Comments

GENERAL

GENERAL

See Attachment

CMS-2261-P-1145-Attach-1.TXT

CMS-2261-P-1145

Page 414 of 620

Date: 10/12/2007

October . 16 2007 02:06 PM




#1445

October 12, 2007

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Attention: CMS-2261-P

P.0O. Box 8018

Baltimore, MD 21244-8018

To Whom It May Concern:

Reference:  File Code CMS-2261-P
Comments on 42 CFR Parts 440 and 441: Medicaid Program: Coverage for Rehabilitative
Services

I am writing as an interested community member of Montgomery County, Maryland. I concur
with the comments submitted by St. Luke’s House, Inc.

St. Luke’s House, Inc. is a private, non-profit, non-sectarian organization that helps people live,
learn and work successfully in their communities by offering integrated mental health services
and resources. St. Luke’s House serves adults who have serious and persistent mental illness and
youth who have been identified as seriously emotionally disturbed through a wide array of
community based services, such as psychiatric and residential rehabilitation, supported
employment, supported living, case management, outpatient mental health clinics and crisis
residential services. St. Luke’s House is certified to provide two of the SAMHSA Evidence
Based Practice models, Supported Employment and Family Psychoeducation, as well as
integrates other evidence based models, like DBT into its programs. St. Luke’s House has
provided services for 36 years and serves more than 1,000 individuals each year. Our primary
focus is on individuals needing services through the public mental health system, and as such,
most of our funding comes from Medicaid, Medicare and state and local government.

It is critical that the proposed regulations support the people we serve in maximizing their
functioning in the community. We are seriously concerned that the proposed regulations, as
written, may create significant obstacles to the recovery process for adults and children.
Therefore, we respectfully submit these comments in hopes of eliminating these potential
barriers and promoting the well being of these individuals. We ask that you consider changing
the following specific areas:



440.130(d)(1)(vi) Definition of Restorative Services and 3(xiv) Measurable Reduction of
Disability

It is critical that these regulations fully recognize the nature of mental illnesses and the recovery
process. The regulatory language must reflect the flexibility needed to help children grow and
develop and to support adults in dealing with relapse and the challenges in sustaining levels of
functioning. Therefore the following changes to language are recommended:

Section 440.130 (d)(1)(vi) Definition of “restorative services”
Recommendations:
e Include language tha: staies that restorative services include services to enable a child to
achieve age-appropriate growth and development and that it is not necessary that the
child actually performed the activity in the past.

e Add the following language to the end of section:

" Examples of acceptable rehabilitation goals in this context would include: living in the
community without long-term or intermittent hospitalization; reduction or control of
symptoms to avoid further deterioration or hospitalization. ”

440.130 (d)(3) (xiv) Requirement of “Measurable Reduction of Disability”
Recommendation: Add the following language to the end of the section:

“For some individuals, particuiarly those with serious mental illness, ‘reduction of
disability” and ‘restoration of functional level’ may be measured by comparing the effect
of continuing rehabilitation versus discontinuing it. Where there is reasonable
expectation that if rehabilitation services had been withdrawn the individual’s condition
would have deteriorated, relapsed further, or required hospitalization, this criterion is
mel.”

440.130 (3) preamble, (3)(xi), (xv), (xvi) Written Rehabilitation Plan

There are iour specific areas we would like this section to address. First, the preamble of this
section refers to a written rehabilitation plan. While it does not prohibit an integrated treatment
and rehabilitation plan, it aiso does not specifically allow for one. Since integrated planning and
service delivery is in the consumer’s best interest, we feel that the regulations should support an
integrated plan. Second, (re: 3xi) while there is great value in consumers knowing their options
for alternate providers, we think that information should be shared earlier in the process than
during rehabilitation planning, at any time the consumer expresses a desire to consider other
options or at specific progress review periods. The rehabilitation planning process is an
important time of partnership. The routine inclusion of information about alternate providers
during this nrocess may disrupt the therapeutic bond, may cause confusion and anxiety for the
consumer and also places an unnecessary burden on the provider. Third, (re: 3 xv) due to the
episodic nature of serious mental illness and sometimes due to specific symptoms, some
consumers may not de abie or willing to sign the treatment/rehabilitation plan at a given time.




The need for the services is still likely to be critical. The individual may not have appointed a
representative who could sign on behalf of him/her. Therefore, CMS should allow for
documentation of efforts of the provider to secure the signature and the reasons that the
consumer or his‘her representative is not able to sign the plan. Finally, (re: 3xvi) since the
provider is already bound by Medicaid requirements, the inclusion of the statement in the last
bullet below seents unneczssary and inappropriate for inclusion in the service plan and seems to
add no real value. In the interest of time and clarity, we recommend it be deleted from this
section.

Recommendations:

e Specifically clarify that a single integrated treatment and rehabilitation plan is acceptable
(3 preamble)

o Delete the section that reads “Indicate the anticipated provider(s) of the service(s) and the
extent to which the services may be available from alternate provider(s) of the same
service.” (3x1)

e Allow providers to document attempts to involve consumers in the development of their
treatment/rehabilitation plans ard to secure their signatures. (3xv)

e Delete the section that reads “Document that the services have been determined to be
rehabilitative services consistent with the regulatory definition.” (3xvi)

441.45 (a) (2): _Rehabilitative Services
This recommendation serves to reinforce what has been said regarding restorative services and
“measurabic reduction of disability.”

Recommendation:  Reiterate here wher: servicss may be provided to retain or maintain
functioning.

441.45 (b} (1) dhon-Covered Services

In order to strongly support the concept of integrated and coordinated services and to ensure that
consumers have access to covered rehabilitation services, the following clarifications are
recomended,

Recornmcindations:
e Add the fcllowing to the end of the first paragraph in Section 441.45(b) (1):

“L.except for medically necessary rehabilitation services for an eligible individual that
are clearly distinct from these non-covered program services and are provided by
gual:ficd Medicaid providers. One way to demonstrate this distinction is by clearly and
reasonadly distinguishing the funding siream for the rehabilitation services as being
distinet jrosqi that of non-covered services.’

e C(larify that nre-vocational services are allowable services when appropriately tied to a
rehabiination goal.



Thank you for this opportunity for commenting and for your consideration of these
recommendations.

Sincerely.
Neill Horton

Bethesda, MD
hortonn7( yahoo.com




CMS-2261-P-1146

Submitter : Anthony Rodgers Date: 10/12/2007

Organization:  Arizona Health Care Cost Containment System AHCCCS
Category : State Government
Issue Areas/Comments

GENERAL

GENERAL

See Attachment.
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October 12, 2007

Kerry Weems

Acting Administrator

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8018

Dear Mr. Weems:

As Director of the Arizona Health Care Cost Containment System (AHCCCS) I am pleased to submit comments on
the proposed regulations regarding Medicaid Coverage for Rehabilitative Services, published at 72 Fed. Reg. 45201
(August 13, 2007). AHCCCS is the state agency that administers Arizona’s Medicaid program, which covers over
one million members.

The rehabilitative services option is the primary basis of Arizona’s outpatient behavioral health services program.
Some of the behavioral health services AHCCCS provides under the rehabilitation services option include screening,
assessment, and evaluation; counseling, including individual, group, and family therapy; behavior management
services. including peer support; psychosocial rehabilitation, including living skills training; and medication
management. AHCCCS has elected to provide most physical, occupational, and speech and hearing services under
the separate state plan option related to those services; therefore, these comments relate specifically to the coverage
of behavioral heaith services. .

Rehabilitative services are essential to help people with mental illness improve or maintain their functioning,
allowing people with mental illness to reduce their dependence on inpatient services.

42 C.F.R. § 440.130(d)(1)(iii)

The proposed rule defines the term “qualified providers of rehabilitative services.” It is unclear if this definition
includes peer support services, which, as provided in State Medicaid Director Letter #07-011 “are an evidence-based
mental health model of care” that “can be an important component in a State’s delivery of effective treatment.”
AHCCCS recommends clarifying in the preamble to the final rule that peer support specialists can be qualified
providers of behavioral health rehabilitative services.

42 C.F.R. § 440.130(d)(1)(iv)

The definition of “under the direction of” in the proposed rule requires that a licensed practitioner supervise the
provision of physical therapy, occupational therapy, and services for individuals with speech, hearing and language
disorders. Whiie the proposed rule states that this definition applies specifically to providers of those services, the
last sentence of the definition states that the “language is not meant to exclude appropriate supervision arrangements
for other rehabilitative services.” AHCCCS is concerned that this language will be construed as requiring
comparablie icvels of supervision for behavioral health services. Arizona is experiencing a shortage of licensed
behavioral health providers, and requiring a comparable level of supervision for behavioral health services would
severely jeopardize the availability of behavioral health services; therefore, AHCCCS recommends that the last
sentence of the definition be removed.

42 C.F.R. § 440.130(d)(1)(v)
The proposed rules detine “rehabilitation plan” and introduce requirements for the written rehabilitation plan. The
regulation is silent on the relationship between the rehabilitation plan and the treatment plan, and AHCCCS is




Mr. Kerry Weems
October 12, 2007

concerned that the proposed rules will require two plans and two planning processes for the written rehabilitation
plan and a separate treatment plan. AHCCCS recommends that the rules clarify that the treatment plan can be the
written rehabilitation plan (as long as the treatment plan includes all requirements for the rehabilitation plan) rather
than require two separate planning processes and plans.

42 C.F.R. § 440.130(d)(1)(vi)

The proposed regulation defines “restorative services™; however, it is unclear how the term will be used in the final
rule because the term is not used in the proposed rule or the statute. The definition states that the “emphasis in
covering rehabilitation services is on the ability to perform a function rather than to actually have performed the
function in the past.” AHCCCS is concerned that this definition may be used to exclude services for young children
because the child’s capacity to perform the function may not be known. AHCCCS is recommending that the
proposed rules or the preamble clarify the application of this rule to young children who had not yet reached
developmental milestones.

The proposed definition also states that “services provided primarily in order to maintain a level of functioning in
the absence of a rehabilitation goal are not within the scope of rehabilitation services.” It is unclear if this sentence
allows the rehabilitation goal to be maintenance of function; however, maintenance of function is often an
appropriate goal for individuals with behavioral health conditions. AHCCCS recommends that the regulations are
written or applied in a manner consistent with the Medicare Hospital Manual § 230.5(B)(3) which provides: “For
many other psychiatric patients, particularly those with long-term, chronic conditions, control of symptoms and
maintenance of a functional level to avoid further deterioration or hospitalization is an acceptable expectation of
improvement.”

42 C.F.R. § 440.130(d)(3)(xi)
The proposed rule requires that the written rehabilitation nlan “indicate the anticipated provider(s) of the service(s)
and the extent to which the services may be available from alternate provider(s) of the same service.” This is
apparently included to ensure patients have a choice of providers; yet there are already several processes in place to
ensure patient choice, inciuding informed consent and the grievance and appeal process. Further, in the managed
care setting, ndividuals are provided a conprehensive directory of network providers. Listing all providers in the
rehabilitation plan is onerous and makes the rehabilitation plan unwieldy and can lead to a delay in accessing
services.

42 C.F.R. § 440.130(d)(3)(xiv)

The proposed rule provides, “If it is determined that there has been no measurable reduction of disability and
restoratior of functional level, any new plan would need to pursue a different rehabilitation strategy including
revision of the rehabilitative goals, services and/or methods.” Consistent with the above comment regarding the
definition of “restorative services,” AHCCCS recommends that the regulation be written or applied in a manner
consisteni with Medicare.

The Medicare Hospital Manual § 230.5(B){3) provides:

“The treaument must, at a minimum, be designed to reduce or controf the patient's psychiatric
Synctoms so as 10 prevent relapse or hospitalization, and improve or maintain the patient's level of
functioning.

“Itis not necessary that a course of therapy have as its goal restoration of the patient to the level of
1unctioning exhibited prior to the onset of the illness, although this may be appropriate for some
patients. For many other psychiatric patients, particularly those with long-term, chronic
congitions, control of symptoms and rmaintenance of a functional level to avoid further
deterioration or hospitalization is an acceptabie expectation of improvement. "Improvement” in
this context is rneasured by comparing the effect of continuing treatment versus discontinuing it.
Wnere there is a reasonable expectation that if treatment services were withdrawn the patient's
condition would deteriorate, relapse further, or require hospitalization, this criterion is met.”

“Sotnie patients may undergo a course of treaiment which increases their level of functioning, but
then reach a point where further significant increase is not expected. Such claims are not
automaticatly considered noncovered because conditions have stabilized. or because treatment is
now prifmarily for the purpose of maintaining present level of functioning. Rather, coverage
depends or whether the criteria discussed above are met. Services are noncovered only where the
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evidence clearly establishes that the criteria are not met: for example, that stability can be
maintained without further treatment or with less intensive treatment.”

42 C.F.R. § 440.130(d)(3)(xv)

The proposed rules require the rehabilitation plan to *document that the individual or representative participated in
the development of the plan, signed the plan. and received a copy of the rehabilitation plan.” This requirement can
become a barrier to services for individuals who refuse to sign the form for reasons related to their disease or
disability. For exampie, individuals who have been court-ordered to receive treatment may refuse to sign the form.
Individuals with paranoid disorders or cognitive disabilities such as dementia, may refuse to sign because they do
not understand. AHCCCS recommends that there be a means of opting out, if the reason for failing to obtain the
individual's signature is included in the rehabilitation plan.

42 C.F.R. § 446.130(d)(3)(xvi)

The proposed reguiation requires that the rehabilitation plan “document that the services have been determined to be
rehabilitative services consistent with the reguiatory definition.” It seems unreasonable to require a clinician to
document compliance with the proposed regulation, and including this makes the document more complex for both
clinicians anc inaividuals and their families. As required by 42 C.F.R. § 440.130(d)(3)(x), the document has already
been signed by the individual responsible for developing the plan. Individuals may be even more uncomfortable
signing the document. AHCCCS recommends deleting this provision.

42 C.F.R. § 440.130(d)(3){xvii)

Under 42 C.F . § 440.130(d)(3)i), the rehabilitation plan must “be based on a comprehensive assessment of an
individuai’s rehabilitation needs including diagnoses and presence of a functional impairment in daily living.” The
requirement that the rehabilitation plan must “include the individual’s relevant history, current medical findings,
contraincicat:ons” essentially forces the rehabilitation plan to rewrite or duplicate the comprehensive assessment
required by 42 C.F.R. § 440.130(d)3)i). This requirement contains unnecessary work and makes the document
even larger and more confusing for the individual or their family. AHCCCS recommends deleting this provision.

42 C.F.R. § 441.45(a)(3)

The proposed rule requires tie state to “ensure the State plan rehabilitative services . . . specifies the methodology
under which rchabilitation providers are paid.” i the past year, several states have been forced by CMS to abandon
case rate or the bundled approach which is paying for services and pay for billing of services in 15 minute
incremeats. as approach significantly increases the amount of time that clinicians must spend completing
paperwork aac thus reduces the amount of time available to spend with clients. AHCCCS recommends that CMS
provide states wiin necessary ilexibility in reimbursemerit.

42 C.F.R. ¢ =410 48/b) 0

This section prohibits feaeral financial pariicipaiion (FFP) for services that are “intrinsic elements of programs other
than Medicaid ™ Wkile tne rule provides a few exampies of services that are believed to be intrinsic elements of
other non-Medicaid programs, it fails to identify the criterie used to determine whether a service is an intrinsic
element ot anotiner piogram. This vague standard provides no guidance to states trying to implement the proposed
regulations. Al the same time, it appears to provide grear latitude to CMS and the Office of Inspector General in
interpreting this standard. Further, this appears to run counter (o the goals developed by the President’s New
Freedom Cormmission on Mental Health. The report establishes goal 2.3, “align relevant Federal programs to
improve access and accountability for menial health services” and states that “States will have the flexibility to
combine Fed:ial Slaie, erd local resources in creative, imnovarive, and more efficient ways, overcoming the
bureaucratic boundaries between heaith care. employment supports, housing, and the criminal justice systems.” The
“intrinsic elernent™ standard establishes a new bureaucratic boundary that will have a chilting etfect on state’s
efforts. A0S recoannends deleting this entire portion of the proposed rule.

Thank you for this cpportunity to cominent on the proposed vegulation.

Sincerely.

Anthony . Rodgers.
Director
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.Q"STATE OF NEW YORK
DEPARTMENT OF HEALTH

Richard F. Daines, M.D. Wendy E. Saunders
Commissioner Chief of Staff

October 11, 2007

Ms. Leslie */. Movyalk

Acting &aminsiaior

Centers for Medicare and Medicaid Services
Department of Health and Human Services
PO Box 8018

Baltimore, MD 21244-8018

Dear Ms. Norwalk:

We have reviewed the proposed CMS regulations regarding Coverage for Rehabilitative
Services. It is »ur belief that these regulations are both complex and far-reaching, and
may drast.calv rzduce the availability of important medically necessary services
currently proviaed under this option. New York State cannot support these regulations
as written. These comments reflect the concerns of not only the New York State
Medicaid Program, but those of our Offices of Mental Health and Mental Retardation &
Developmental Disabilities, as well. We further believe that there are a number of
issues which need to be addressed and modified. It is important to remember that
rehabilitative services are provided to the most vulnerable populations, and as such, an
adequate level of service must be maintained. In order to do so, we recommend
changes to the proposed regulation in the following areas.

Nexus of ;¢ iintion services and EPSDT:

Because of the complexity of these regulations, and the fact that their interactions with
EPSDT rules are not addressed, we are concerned that they may interact with the
EPSDT program in a way that unintentionally reduces services. They may adversely
affect access io needed services for children with disabilities. We are specifically
concerned that these regulations may reduce access to services under programs such
as those authorized under the Individuals with Disabilities with Education Act (IDEA) to
provide early intervention services to infants and toddlers with disabilities. These
services authorized under Fart C of IDEA are provided to address developmental needs
of children r=ho: than educational needs. |DEA specifically provides that [20 U.S.C.A.
§ 1440/c)i Siaen maintain redical assistance for children as a supplemental source of
fundinyg to ba cornbined with IDEA funds.  Further, we believe that CMS needs to
positively state that these rules do not interfere with the Federal requirement that all
Medicaid eligible services are available to chiidren under the EPSDT program, whether
or not they are currently covered in the New York’s State Plan.




na

Exclusion of habilitation services:

As the State reads the proposed regulation, it would not prohibit habilitation services
from being provided under the clinic option. Existing regulations define “clinic services”
at 42 C.F R 544090, and “rehabilitation services” at §440.130(d). The State requests
clarification thzi CMS also reads the proposed regulation to allow habilitation services to
be claimad under the clinic option. If CMS reads the proposed regulation as prohibiting
states from providing habilitation services under the clinic option, the State takes the
position that the regulation is clearly not what Congress intended and would not lift the
moratoriurn in OBRA ‘89.

The State also objects to any restriction on habilitation services being provided as clinic
or rehabilitation services Any such restriction will be impossible for healthcare
practitionars o “llow, will have the effect of discriminating against persons with
develcpmental fisabilities, and will reduce cost-effective preventive services to children.

The distinction (S makas between “rehabilitation” and “habilitation” is simplistic and
unworkable, Clinicians are not trained tc distinguish between habilitation and
rehaniliteticn =ervices nrovided to children and persons with developmental disabilities.
Itis riot realistic 10 expeact that they could be trained to make such a distinction. It is
difficult it not impossible for clinicians to always know enough about the etiology of a
particuiar sign or symptom to discern if it is hased on the loss of a skill or relates to a
skill that was never acquired, or in the case of children, have not yet had the opportunity
to acouire.

By recucing ¢ = v.ces needed oy chiidren with disabilities, including those with
developmenta: o sabilities, the nroposed rule will create the need for more expensive
anc ess desircbie services 'ater in lite. If a child's needs in areas of occupational
therzpy, physicai therapy, speech and language. behavioral, and socialization are not
compranznsively aadressed, he or she is at risk for a lifelong disability and the need for
more intensive and costly services later in life. These more intensive and costly
services may well include institutionalization. This is especialiy true for children with
Autism Spectrum Oisorders (ASD), for whorn it has been demonstrated that early
diagnosis folicwed by appropriatz, intensive interventions as early as possible prior to
age eight can significantly ameliorate symptorns and reduce the functional deficits
commiar vy LI :

Limitiviy hagtiration serices fo 12Fs/MRE, the 1915(c) HCBS waiver or the 1915(i) HCBS
state pian option iz hat! fiscaly and programmatically. Many individuals with
developr etz chiaahilities do not now meet ICF/MR level ¢f care, but need habilitation
services (o naintain fupaiion and prevent less of function. Under the proposed
regulation, these individuals would have to he placed in more costly residential care.
Other iraividuals woui'd be gliginie for 1915 {c) HCBS waiver services if they applied,
but cen succassfuly remain in the community wita a limited amount of habilitation
senvicas. If these neople enrolled in a waiver they would be eligible for the full array of
waiver services at a much higher cost 9 the state and federal governments.



Provider Qual fication:

The proposed regulations require that rehabilitation services are provided by a "qualified
provider'. Qualified providers are defined as individuals rather than agencies. This is a
departure from the State's current approach, which views a "qualified provider" from the
perspective of the licensed ager.cy, rather than the perspective of individual staff
members.

The requirement that qualified providers be specified for each service could result in
limitations ori the scope and amount of reimbursable services that could be delivered by
non-professiorals, necessitating increased levels of professional staffing in programs
that currently reiy heavily on paraprofessionals and peer staff. This in turn would
increase nrogram costs, axacerbate profassional staff and recruitment problems, and
decraase provider agencies' wilingness to employ peers.

Eligible Services:

In order to be eligible for Medicaid reimbursement, rehabilitation services must be
specifically reiated to an identified rehabilitative goal, of time-limited duration, and
designad to resuit in the maximum reduction of mental disability and restoration to the
best functional level. Services that provide assistance in maintaining functioning may
be considered rahabilitative onlv when necessary to help an individual achieve a
specific rehabilitation goal.

While most indgividuals served in rehabilitation programs are actively engaged in pursuit
of recovery qoais, there are alsc numerous individuals who rely on long-term services to
retain curert fevels of functioning and to avoid hospitalization. Individuals who
contirvie to need critical support services from their rehabilitation programs beyond the
point where cantnuous progress toward specific recovery goals can be demonstrated
will recuire nen-Medicaid tinanciai support from tne State.

The nesd 2 en v rmeasurabie raduction of disability and restoration of functional level
will be particaaily difficult for the most vuinerable recipients, particularly long-term
residents of community resider.ce pregrams.

Coverag2 Rastrictions for "Intrinsic Elements”

The State is concerned about the provision that Medicaid coverage for rehabilitation
servicas is prohicied {or service s that arve furnished through a non-medical program as
either a benelit cradministrative activity. The actual impact on various State programs
and recipientz wili depend on hew broadly this provision is interpreted by CMS.
Specifica'ly. wauld thie tepa of rastriction include situations where there is theoretical
COYGE e v erctney program, but whers funding is unavailable?




Recommzndaticns for Specific Regulatory Revisions:

+ Rehatllitetion services by a licensad progrem should be treated in the same manner
ag sapvices wravided under the clinic optior of the State Plan, where the “qualified
provider" is the program and not the practitioner.

e Existing programs operating pursuant to approved State Plan Amendments should
be "grandiathered” and further Pian amendments should not be necessary as long
as changes are made in State regulations to conform to the new federal
requirements.

*  While Madicaid is the paver of last resort, payment will not be denied for otherwise
reimhiirazhle cervices untags it can be demonstrated that another program was
mandated 1o nay for them.

Requesie ior Adcitional Glarification:

*  Can cmploymant be the recovery goal, itself, as long as Medicaid only reimburses
for mediczlly necessary services to improve functional impairments that are a barrier
to achievarent of the qoal?

* In ar inteqrated program, can treatment and rehabilitation goals and services be
acdrassed within the same plan, or are separate plans required?

o Wi CMS -')r(nvide more substantive guidance on such issues as:

- Timerrsires for determining that pregress is insufficient and that rehabilitation
Joals pbdﬂS need to be revised?

- Ciiter's for defermining whether a service is an "intrinsic element” of another
RlOgiauny

- The kinds of documentation that would satisfy the new standards?

We taarlc you 'oi the opporiunity to comment on these proposed regulations, and look
forward L3 working with CMS fo ensure that recipients continue to receive the necessary
medizz senaces in a timely manner.

Siny: "HFN,

- ,\
(

x MM\M/‘

tMedicaid Director
Deputy Commissioner
Office of Health Insurance Programs




CMS-2261-P-1149

Submitter : Mr. Fernando Serrano Date: 10/12/2007

Organization :  State of NV Division of Child and Family Services
Category : Individual
Issue Areas/Comments

Background

Background

See Attachment

Collections of Information
Requirements

Collections of Information Requirements
See Attachment

GENERAL

GENERAL
See Attachment
Provisions of the Proposed Rule

Provisions of the Proposed Rule
See Attachment
Provisions of the Proposed Rule

Provisions of the Proposed Rule
See Attachment

Regulatory Impact Analysis

Regulatory Impact Analysis
See Attachment

Response to Comments

Response to Comments
See Attachment

CMS-2261-P-1149-Attach-1.DOC

Page 418 of 620 October 16 2007 02:06 PM




#1149

JIM GIBBONS STATE OF NEVADA MICHAEL J. WILLDEN
Governor ' Director
; FERNANDO SERRANO
Administrator

DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF CHILD AND FAMILY SERVICES
4126 Technology Way - 3™ Floor
Carson City, Nevada 89706
(775} 684-4400

MEMGRANDUM
DATE: October 12, 2007
TO: Centers for Medicaid & Medicaid Services
Department of Health and Human Services
FROM: Fernando Serrano, Administrator
Nevada Division of Child and Faraily Services
RE: CMS -2261-P

Comments Regarding the Proposed Rule for Coverage for Rehabilitative Services
Written Rehabilitative Plan: 440.130 (d) (3)
e The requirement for a Written Rehabilitative Plan adds another plan required for
recipients of mental health services. Potentially a single recipient could have a treatment
plan, a targeted case management plan and a rehabilitative plan.

Recommendation: Allow for a rehabilitative plan as either a stand-alone plan or as part
of a treatment or targeted case management plan to support single coordinated behavioral
health plans for a recipient. This would support stronger care coordination and
integration of behavioral health services for the recipient.

e The expectaticn for the involvement of the beneficiary child’s family in the re-evaluation
of the rehabilitative plan is a positive addition to the regulations.

Recommendation:  Strengthen the family involvement further by requiring the
involvement of the beneficiary, family or other responsible individuals in the
development and re-evaluations of plans.

Requirements for Rehabilitative Services
e Requirement that the State ensure that rehabilitative services claimed for Medicaid
paymen¢ are only those provided for maximum reduction of physical or mental



disability and restoration of the individual to the best possible functional level:
441.45 (a) (2)

Recommendation: Add language describing when rehabilitative services may be used to
retain or maintain functioning.

Limitations for Rehabilitative Services

Exclusion of coverage of rehabilitative services that are furnished through a non-
medical program...such as foster care, child welfare, education, child care,
vocational and pre-vocational training, parole and probation, juvenile justice, or
public guardianship...intrinsic elements: 441.45 (b) (1)

There is no clear definition of “intrinsic elements.” This section would deny covered
Medicaid services for a covered Medicaid recipient if that recipient is involved in other
public programs. This proposed rule would deny medically necessary services to a
Medicaid recipient, in direct contradiction of federal statute 42 U.S.C. 1396.

The provision of services to non-Medicaid eligible recipients through other federal and/or
state funding sources should not deny Medicaid participation by a Medicaid recipient.
Per the proposed language in this section, “enrollment in these non-medical programs
does not arfect eligibility tor Title X1X services.”

1in addition. Rehabilitative Services are community-based and in a facility, home, or other
setting per 440.130 (d) (5). They need to be provided in the community-settings that best
meet thz rchabilitative needs of the recipient. For children with serious emotional
disturbances. they may need rehabilitative services in their family home or their foster
home; in their child care center or school classroom, etc. Rehabilitative services address
the child’s functional impa’rment rehabilitative needs, not their caretaking or education,
and therefor: are not duplicative ot other services.

Recommendation: Delzte this entire section

Therapeutic Foster Care is denied reimbursement as a single service type: 441.45
(b) (1)

Therapeutic foster care is the least restrictive level of residential treatment care for a child
with a serious emotional disturbance. It has been established as an evidence-based
practice over multiple research studies. Therapeutic foster care is not and should not be a
treatment service type that :s limited to children in the child welfare system. In Nevada,
children in parent/family cusiody and children in public custody are eligible for
therapeutic foster care it they meet medical necessity criteria. Many of these children
meet medical necessity criteria for residential treatment center care and are treated in
1erapeutic foster care as the least restrictive level of care that can meet their needs. This
regulation would require that each component of therapeutic foster care be billed
separately.  This will greatly increass administrative work — from direct treatment
providers through support functions such as billing and a resultant increase in costs for
this service.



Recommendation:  Therapeutic foster care/treatment homes should be listed as a
Rehabilitetive Option service type and paid through a single rate. It should be listed as a
covered service for children with sericus emotional disturbances whose least restrictive
level of treatrnent is residential treatment.

Regulatory Impact Analysis
Only the impact to Federal Medicaid spending on Rehabilitative Services was analyzed.
It appeers that because Fee for Service will be excluded from rehabilitative services that
are included in other federal. state and local programs these costs are being shifted to
other federal streams as well as state and local funding streams.

Recommendation: CMS in collaboration with other federal agencies such as the
Administration for Children and ¥Families. the Substance Abuse and Mental Health
Services Administration. Department of Education, Office of Juvenile Justice and
Delinquency Prevention shculd analyze the impact of the proposed regulation changes on
other federal programs as well as the impact on state and local funding streams.

Concerns regarding Medicaid coverage of services that are intrinsic elements of other
programs are raised in CMS 2261-P and are disallowed in 441.45 (b) (1) while it is affirmed
that eniollmert in these non-medical pregrams does not affect eligibility for Title XIX
services:

Recommendation: CMS in collaboration with other federal agencies that fund or
oversee the program cited under intrinsic elements map out how services can be
coorcineted ard hovs funding streams can be utilized to develop rate methodologies.

Restorative Services Definition: 440.130 (d) (1) (vi)

The ‘nclasion in this definition on covering rehabilitative services for an individual who
rray riot have had the ability in the past is important for children and adolescents who
may never have achieved a tunctional ability that is an age-appropriate functional ability.
This definition also reccgnizes that services which provide assistance in maintaining
fimetioning mzv be considerad rehabilitative when necessary to help attain a rehabilitative
2oal.  lhie language is not included in the Requirements and Limitations for
Rehabiliative Services, secticn 441.45,

Recommendation:

e [aclude the above cited lenguage in section 441.45.

o Clarify th: language further that a child does not have to have achieved a functional
aoility o th. past, as mav aot heve been age or developmentally appropriate

e larify when services which provide assistance in maintaining functioning may be
considered rehabilitative end add an example for both children and adults

Other l:soes Related to CMS - 2261 - P

Covered dervices

Services that have been established and recognized nationally as evidence-based practices are not
covered.




Recomimendation:  Add evidence-based practices with the most appropriate rate
methodology o the particular practice (e.g. daily) such as therapeutic foster care, multi-
Jimensiond teatmient foster care, multi-system therapy, day treatment, etc.

Rate Methodology
The proposed regulation does nct specifically address rate methodology. It does however,
support rates in 15 minute increments as CMS has begun to require. A change to 15
minute increment billing for many of these services will increase administrative functions
and costs which will increase rates and/or decrease direct services to recipients.

Recommendation:  (CMS work with other federal agencies, states and providers to
cevelon etiicient and appropriate rate methodologies for Rehabilitative Services types.
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Provisions of the Proposed Rule

Provisions of the Proposed Rule

We support the new requirement for a written rehabilitation plan consistent with recovery goals. We also support the emphasis on the New Freedom Commission
on Mental Health.

Consistent with the New Freedom Commission on Mental Health is the concept of services being consumer driven and integrated systems of care. We are not in
support of proposed changes that are inconsistent with these goals of the New Freedom Commission on Mental Health,

We are opposed to the changes which would exclude the option of paying for therapeutic foster care (or similar programs, such as ACT) through a single daily rate,
case rate or similar payment to the provider. Having to instead bill each service separately discourages making services consumer driven since it encourages
services to be reimbursement driven. :

We are also opposed to proposed changes that would prohibit federal payment for services that CMS deems intrinsic elements of other programs. The list of
programs included under this rule includes foster care, child welfare, education, child care, vocational and prevocational training programs, housing, parole and
probation, juvenile justice and public guardianship. This is completely inconsistent with encouraging integrated systems of care and would result in our programs
for foster care children being closed since Medicaid reimbursement for services is a critical component.

We are hopeful that these comments will be taken into consideration prior to finalizing the rule, and thank you for this opportunity to comment.

Page 419 of 620 October 16 2007 02:06 PM




CMS-2261-P-1151

Submitter : Ms. Carmen Schulze Date: 10/12/2007

Organization:  Missouri Coalition of Children's Agencies
Category : Other
Issue Areas/Comments

GENERAL

GENERAL

Sec Attachment

CMS-2261-P-1151-Attach-1.DOC

Page 420 of 620 October 16 2007 02:06 PM




#/15/

W Missouri Coalition of Children’s Agencies (MCCA)
Carmen Schulze, Executive Director

213 E Capitol Suite 101
Jefferson City, MO 65101

__ ity

together for children

October 11, 2007

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Attention: CMS-2261-P

P.O. Box 21244-3018

Re: CMS 2261-P, Comments on Proposed Rule Medicaid Program; Coverage for Rehabilitative
Services

To Whom It May Concern:

The Missouri Coalition of Children’s Agencies (MCCA) is a membership association whose mission and
purpose is it to strengthen and support its member organizations’ efforts to foster healthy families and
children. MCCA respectfully submits these comments on the Proposed Rule for the Medicaid Program’s
Coverage of Rehabilitative Services (CMS-2261-P) that was published in the Federal Register on August
13, 2007 (72 Fen Reg. 45201).

MCCA recognizes and appreciates that this proposed rule attempts to move towards a more transparent
system that wiil promote administrative and managerial integrity, while also making rehabilitative services
more person-centered and focused on positive, effective outcomes. In attempting to do so, however,
significant ambiguity remains and MCCA is highly concerned that various provisions of the proposed
regulation—albeit well-intentioned—will greatly restrict access to vital community-based services for many
vulnerable populations, including children involved with the child welfare system and in Missouri's foster
care system.

In addition, MCCA is concerned by the Regulatory Impact Analysis’s certification that CMS-2261-P “would
not have a direct irnpact on providers of rehabilitative services that furnish services pursuant to section
1905(a)(13) of the Act.” As the proposed regulation significantly changes the scope of rehabilitative
services that have been made available to children and other individuals with mental and physical
disabilities for quite sume time and imposes new administrative requirements, it is hard to imagine that
providers would riot be impacted.

Similarly, while it is sometimes necessary to change the contours of a service or program, the evolution
here seems to be one-sided, reducing Federal Medicaid spending on rehabilitative services by $2.2 billion
between FY 2008 and FY 2012 and aithough acknowledging that States will be affected, merely stating
that “we do not know nor can we predict the manner in which states would adjust or respond to the
provisions of this rule.” As a federal-state partnership, Medicaid has a responsibility to provide health
care for those deemed eligible, including children in foster care, and we fear the result if such a
substantia! amcurt of Federal funding is withdrawn.

In Missouri there are cver 9,000 children in foster care today. 25% of those cases are managed by
private agaricies under contract with the state's child welfare agency. Many children that enter the foster
care systern are at an extremely high risk for both physical and mental heaith issues as a result of
biological factors and/or the maltreatment they were exposed to at home. Some children are in out-of-
home care for olher reasons, such as their parent(s) voluntarily placing them or feeling compelled to do
so. Child Welfare League of American has given the exarnple that, the Government Accounting Office
estirnates that in 2001, due to limits on public and private health insurance, inadequate supply of
services, and difficulty meeting eligibikty requirements, parents placed over 12,700 children into the
nationwide child welfare or juvenile justice systems solely so that these children would be more likely to
receive necessary meantal health services.



Regardiess of why the child has come into the child welfare or foster care systems, removing the child
from his/her home, breaking familial ties and the continued instability that often ensues greatly exacerbate
any original vulnerability. Numerous studies have documented that children in foster care have medical,
developmental and mental health needs that far surpass those of other children, even those living in
poverty.

And regardless of why the child comes into the child welfare or foster care system, there is one
entitlement and that is medical coverage through the Medicaid program in Missouri. An assumption has
been made in the regulations that other programs could or does pay for the rehabilitative services that
Missouri provides through this option. The assumption that this is improper reliance on a benefit
furnished by other social or educational development programs is inaccurate. Children in foster care
experience trauma that we cannot even imagine. The family support team in Missouri must focus on a
permanerncy plan ior ine children, using all resources available. Why?

When children are removed from their home oase and piaced in state custody due to no fault of their own,
Medicaid steps in to provide many of these children with health care that helps them get on the road to
permanency. Medicaid Rehabilitative Services are especially vital, as they offer a realistic opportunity
to—in the least restrictive setting possible—reduce the physical and/or mental disabilities that many
childrer. in foster care have thereby restoring the child’s functioning level, decreasing lingering and long-
term negative impacts, and uiirnawely raducing costs. And we cannot forget to inciude that permanency
for a cniid may occur sooner than for foster children than those who do not receive these services.
Rehabiiitative services are also community-based and consumer- and family-driven services, in line with
both the President's New Freedom Commission on Mental Health and the U.S. Surgeon General's
recommendahons. As the status quo stands, despite concerted efforts, when evaluating the Federal
Child and Farmily Services Reviews (CFSR’s), the U.S. Department of Health and Human Services in
2005 found that only one state achieved substantial conformity in ensuring that children involved with the
child welfare systern’s physical and mental health needs were met.

It is the government's responsibility to care for the foster child, they are the parents of the child because
custody has been removed from their caregiver. It is incumbent that ali foster children receive the
services that iney need 1o expedite their quest for a permanent, life long connection called home.

PROVISIONS CIF PROPOSED RULE:

Section 440.1346: Diagnostic, screening, preventative, and rehabilitative services

440.130(dy4 (i), Qualitied providers of rehabilitative services: We appreciate that CMS holds with us
the joint desire for providers of rehabilitative services to be aptly prepared, but we urge that States be
granted the ialituce necessary to enstire that s2rvices wouwd not be restricted as a result. For instance,
States’ recognition of and threshcld for therapeutic foster parents as qualified providers should remain
untouched.

440.130(c1)* (v}, Rehabilitation plari: The requirement for a written rehabilitation plan will help ensure
accountanility, but we suggest that children’s developmental stages and the often difficult-to-predict
phases o resigietion 0e taken inic account. With children consistently progressing through
developmenta stages, even upon the most informed initial assessment of needs, it is complicated to
pinpoint antcicaxad orogress. Seumiarly, children—es 2lt individuals suffering from physical or mental
impairment—:an quickly detericrate, ne: ess!tatinq an adjustment to the rehabilitation plan’s enumerated
goals. Freviders theretore stiould ve grantea ample fiexibility to adjust children’s rehabilitation plans in
the form ot cosis plerning so ihar prior steps forwvard are not negated.

In regards to the vlan needing to ke deveioped with input from “the individual, individual's family, the
individug!'s authorized decision maker andjor c¢f the individual's choosing,” we applaud the person- and
family-centered apnroach taken. However we remind CMS that children involved with the child welfare
and foswi o e syaems—though the ceneliciary of services—are not aiways competent to be heavily




involved in the process or in the case of strained familial relations, to be the ones determining who is
involved. Similarly, much of this population has limited contact with certain members of their family, so
we urge language be acded to ensure that “family” is broadly interpreted to include guardians and/or
caregivers responsibls for the chlé’s wellbeing (including, but not limited to, foster parents, kinship
caregivers, and group or residential care staff).

MCCA urges that the federal governmerit allow Misscuri's family support team plan to be used as the
rehabilitation plar: blueprint, rather than establishing yet another plan. This would reduce the duplication
of paperwork and aliow more resciirces to go to the children and families by the private agencies who
serve ‘hem.

440.130(c¥(1)ivi), Restorative sarvices: Restorative services and thus covered rehabilitative services,
under the proposed definition, are contingent upon the .ndividual having experienced a functional loss
and havire aad the aneiy to peifor the functon in the past (and not necessarity having actually
performed it s getinidon afiords far iatitude in the acult context, but does not properly consider
childrer ana tren specal circumsiances. A child riay not have experienced a “functional loss” per se
and/or hieve had the abuity (¢ perairn the function in the past because simply, it was not age appropriate
for him/her to have had the ability. In that situation, it is the very point of rehabilitative services to fill that
deficiency and seer. o bnng the cirild ta an age- or developinentally-appropriate level. This definition
should te rnore chiid-aware such that even if a child gid not have the ability to perform the function in the
past, restoraive servicas and thus rehabilitalive services include services to enabie that child to achieve
age-apprunriats giow'h ang development,

MCCA ayrews vzt 1eiailitaive seivices' goal is not just to maintain functioning, but to move the
individuar 1owans recovery and owaids permanency for a youth, it is difficuit, lowever, to continue the
individua: - oLr case A vuinerane chdd o youth—on the patn towaras meaningiul recovery if at the
momeni s/he reaches tie orginally staced goal, services and accompanying funds are withdrawn. Were
that to hizapen, the child's progres:s would ve nullified, his/her healin would likely rapidiy deteriorate—only
requiring ricre iensive and riore costly intervention at a later date that could possibly force the child into
a more instituticrar seting. Maintaining Yunctioring shiould be & permissible goal as long as they continue
to move towards thaw goals of permanency under the renabilitation plan if the child/youth’'s would
otherwise: deteriorala.

440.133a;(:), Socee of services: This provision maintains the definitiori of rehabilitative services as
“medical or remedizl services,” but to more accurately reflect the entire proposed regulation that
encompesses cerlain rasicialive sarvices” as covered rehabilitative services (440.130(d)(1)(vi)), the
phrase ‘resiat ve aoovices’ shouls be avded

44013007V, whrcen rehialiilitat on olar. MCCA supports the written rehabilitation plan’s goals of
transpare 1oy and 2nsuring thet "servicas ere designed and coordinated to lead the goals set forth in the
statute zrul r'eqt".atmr-' and the genersl aveniues taken to achieve those goais. We submit only the
following <av'Cauon guestons and recommendations:

The writtet) rehabination plan shoula be able to be integrated with any concurrent family support/health
plans that th= chiict hes. We urge CMS to consider allowing the Family Support Pian to be used as the
rehabmtauct: plar. “his win iesser adminisirative burdern and by crossing system lines, work towards a
more ‘legreiad eferUue ~rpgcture for the child.

MCCA avciaciaus the desice tn hive sunounding oarties involved in the development, review, and
modif mf'i'*r Iy AN Joals a“* awme*, but hopes to have language added that acknowledges the
very gt eran s ‘ rovmelved with e onild weifare and foster care systems. These
children 4 eola v 'l HCRE !*.m = red parental mghis terminatec and are in the custody of the state,
may oL Ao 2 fantial suppolt o nput 1o wirn to. We tharefore recommend adding to 430.130(d)(3)(ii)
and (iii) » a!h-).m‘...w;—.\\;; te a new subrastiong the wllowing language: “For a recipient involved with the
child wq"are or fester care systems, input or guidanse in the development, review, and modification of
plan gca s ane sorices may bi obleined frum the caud's parents when appropriate, guardians, and/or

'.,'u LI'\




caregivers resonns.be for the child’'s welibeing (?nciud%ng, but not limited to, foster parents, kinship
caregisaty v yoOug O residentiol care staif).

Along siriear ines wiahs: WS s Lo Y I cpirg fir 3 person-ceniered process by requiring the
involverno:t ¢ ta incividuzl in ::w- aevalse ment caview, and modification of the plan, a child may not
always & comiperent in participaie. l-anguage or 4 28w subsection should be inserted stating that “A
child under [& sai'd ce actively invaaea i the deveicpment, review, and modification of the plan if
deemed daveloornantally ready and agpropriate.”

If the chiil '¢ deemed competent to participate in the process, any materials provided to the child to
inform him/her should be age- and developmentaliy appropriate and the plan should be thoroughly
explained ic the chid. The plan, on a2 more general -note, should be culturally appropriate and plainly
understandsiiz oy thoss who are invoived.

In regards o 447 45000V 30 that reauires the written plan to indicate the extent to which services may
be avaitzb: fro,-w. Jusirate ovaaers, o standardzed st of alternate providers should be acceptable (to
lessen &ginivioshi sive boorden Of tepGeating ©0s £ro0as)

440.130¢u)9)00) 1equaes the writen man (o include th: individual's “relevant history, current medical
findings, contraindizations, and identiiy the individual's care coordination needs.” This is important, but is
not alwavs possivle. Because the children who MCCA and its members serve are often moved frequently
through ¢ syslam and betwzen piacements and because of other uncontrollable factors such as lapses
in health care, relevant history and current medical findings may not be accessible. The child may not
have even Fad a bnmary care doctor. Tas sabzection should emphasis that the writien plan should
reference iwse Socumnants when oossible

441.45 5 Mewy Deemzd Mor-loveal Sevvizaes, Intdnsic Element Standard:

MCCA wholshesigdily Jasires for pioviders <o groseny and accurately bill various, distinct programs,
including Me dicnid. apd apnreciates CMS's attempts to draw more recognizable lines. However, we feel
that 447 <5, whicrowaould puiin place an “intrinsic element” standard, is a disproportionately large
reactioi o e siustion anc any existing concerns. Gradual cnanges are occasionally needed to better
prograriv: 2d S€vices, out we do noy view 44 1.45(b) as an improvement and instead see it as an
enorimious slen Cackwarlds wiin a Jevastating reai woild wnpact.

Rather than <126 e sweening changes through ruiemaking, MCCA believes that these important
decisionrs hat st vica! Lonmurity-oased services should be debated thoroughly and done through the
legislative process. 1t s our understanding that some of this debate aiready occurred when Congress
delibeisis o (e e tinn costy dion 2 oaf 2005 1DRE L 108-171). During that process, Congress
specifinz!iv e ' z s plamants” test for Med czic rehabilitative services that CMS-
22611 W, bt Congress foresaw {he dangers of such language and

insteard, S 4o rarnain a strong and viable stream of care. This
languace ) e rr) 'iu tha exact opposite, as it will uitimately burden already
struggung sysems and 1estrict a(M-, o sarvices for sume of the most vulneraole segments of the

Medicaic Levielf cary sopulaien, incluning childrer in foster care.

We are f. vrrhrf ~onrr~rnod that 440 45(h) provid‘m no guidance on how to determine whether a service is
an* v e oo A proera ot an Meacaid and raiher, seems to charge ahead, listing certain
publlc .J.uu aing suth as cold werdars una Yoster care as likely targets. It does recognize that these
ST AC Pread 2nd e o *em ail unto ore generai classification does not describe the
6 za00i1d t reports of abuse ana neglect, help at risk

Cree Lo fa e gyt

DR e nn A Latyoand e nomes for chiidrer. Part of this equation is to
asSist Crubures delity Neave SUTAIEC wailnG NG rewdvery process and to help locate adequate services
whern e b ';u"w Sty Shid welfare, however, is not qualified to provide
certaii ilvi Bl ImeTly AslS &5 a Ou -between, Medcaid rehabilitative
servicey e
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Similariy, tace ve net “irtninsic to” foster care. Title IV-E, Section 475(4) of the
Social Setuiily Aot end he Coce <\f FeJdera! Regulaions, Title 45, Chapter XIlI, Part 1355.20 state that
foster cai 2 mizi @3 pawne'."; ere ‘t( nover the cost «f (and the cost of providing) food, clothing,
shelter, dx .iv 5 ‘ e pereoral incidentals, liability insurance with respect to
achiic, an! o vrth family, or ather caretakers.” Clarifying further
that re‘namfi' iiie Code of Federal Regulations prohibits

States frc :;i;p:n&on (FFP®) for “costs of social services provided to
the child, , _ Y wn v or oy az nounseling or treatment to ameliorate or remedy
personal nianbierng braavinrs & e G wc”i/on» {45 CFR, Chapter XIli, Part 1356.60(c)(3)) (emphasis
added). Siates nave more discretion Lnder Titie 'V-B, but because its primary purpose is not to provide
medical assistance, rehabilitative services are ot “intrinsic to” it either. Moreover, IV-B is a capped
program ihat does not envision providing and is not able to provide all necessary services.

'..‘

MCCA envisions and has iong advocaiga for whe child welfare system and Medicaid to work

collabovziine . e ids the wellpeing raativy daveiopnent of each child in its care. It is essential that
the systeii: viorh mcaln@r ramer dian Cne s sl ¢ coiivetey out ¢f the picture, as 441.45 permits
Medicain (o 20 dsitoil, v Crealis e cad. e section also completey defeats the Substance Abuse
and Mem.:. s SO Tosir-diun s (OAM HIDA) Giligent work to promote a system of care that
Provid2s 4 v sty PRWOR I LUinmuniy-Daded aervices and supporis that are crganized to meet
the Crig e nga s GF Balioren and Yol A Senns meniad nealtn needs and their families. As such, MCCA
Strongy « b +45. 4505 16 Le whiony Crupped.

P2t

Ui

441.45(bjp{'.’;!‘) and {ii}, Therapeutic Foster Care and Fackaged Services Furnished by Foster Care
and Chile Lwie iosidiudons: MOCA wiehes to specifically address the exclusion of therapeutic foster
care senvina s axreni for ‘medicaity necessary rehabilitative services for an eligible child that are clearly
distinc’ it pack AUE0 Terdi-2uthe fosiar care services and tnat are provided by qualified Medicaid
providars = <71 4y & services furnished by foster care or child care
instituions (445 . HninY fraen e cetntion of Madcaid rehabaitative services. As the Surgeon
General incii Goovme TUh rens 3o memal heakin. with care orevided in private homes with specially
trained foser paoar mgransLie loater nare s conaidered “the ie“t restrictive form of out-of-home
therapaud 0 viacscu oo ovacen wih s ver 2 £5.0000al disorders.” I provides evidence-based care for
childrei v mteai »i wadl be pisced i morg insitulonal and custly settings—seitings which can also
reap erac’inasl rale on chi'dren and ther famitiss. The Surgeon General recommended therapeutic
foster cara as a communitv-based avenue forward for children’s heaith and it also seems very in line with
the renoit ivued o the Prascent's New FFreeaom Commission on hientai Health.

Ji ')(‘I) And 2y peEc

Unforiun=;

rronesad language, wns ot explicidy prohibiting therapeutic foster care, whittles

away zat - ohdhat coe v b restrictad, i not compietely shut off. As a result,
beca.se ¢ rhou ) &n wio cannot be maintained be in regular
foster « VOB PG s Wil oe terced into more restrictive and more

costiy =

Only & #7200 a0y austingt from cackaged tharapeutic foster care
servicas €%, Lut it is unclear wnat is meant by ‘clearly distinct.”
MCCh si iy ad the discreton to deiine therapeutic foster care as a
single s=rvice and nay hrogh s case  dailv o0 aop: npuate mechanism. Packaged services allow the
necess:r. o ot oM ime and atantie to be apent on children suffering from intense mental issues. The
alternanive: =1 : .u;‘ ireant au rinicirative burden of relegating activities into somewhat arbitrary
time cicc . Wy ¥ o gay o ine oni g and reduces services’ effectiveness and the

child's 5oy

COMNECL i

> v""‘iidr'a v 'mmec we serve, we thank you for the
i~at as we rnove forward with this process, we

On behalt Ao o meat
opportiy i




Iy tnzn can we ensure that children

will wor o et g g
) rn;ach-; & !lduonai pricrity.

and th=

Siie 2 erta nesdil oo

MCCA woLl ke 1 thsnicta Cails Yisiters League of America for their assistance in helping MCCA put
togethe: th.i: Commrants.

rreends
s ransparansy of tha Ve
L S JTVE & ‘.d M ageiial i ‘

R I m marson-cants m:i 33 2t ;
S sdia siaslim g o ;ar‘:)vi.‘ueria by changing the scope of services and
RN TR TR S ) Ce t o respaonsibilty goveramernt has towards foster
AT R g S i : SILICES IS Comm pieted,
'F*lﬁ an understanding that foster (‘hlldre" have unigue needs and need more than room,

P lirid sdgenvision 4s hay .nove owards a successful permanency plan and home;
: :,..{,:\,.vu;: i e defingtion o7 a quair‘ind provider of rehabilitative services;
S rrma**r znt plan. alen known as a family support team plan in Missouri, for
s need o duplication of saper work and directing those

In surse ey, W

“’f‘l" oditative Opaon which promotes a higher degree
o vle sirnultanzc ustly focusing on a positive, effective

Tus o o of rehanilifative services;

0oy the proposed regulations;
1y w2 includs therapeutic foster care as a medically
T wele e Kaged services 1o be orovided by a foster care

A

G - e becane: If e descinet needs of foster children. Further
i W pacialed 1,i~erapuut.\, foster care” is. Ambiguity exists allowing for
i ki

Again, thar- v oo opperlnily o sommeny
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October 12, 2007

Mr. Kerry Weems

Acting Administrator

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8050

Submitted electronically
Re: Medicaid Program: Coverage for Rehabilitative Services Proposed Rule
Dear Mr. Weems:

These comments are submitted on behalf of the National Athletic Trainers’ Association
(NATA) and the 30,000 licensed and certified athletic trainers we represent. Thank you
for the opportunity to comment.

Athletic trainers are fully qualified to perform rehabilitative services, and are part
of the physical medicine and rehabilitation medical team. Our review of the proposed
changes appears to give states broad latitude to recognize those health professionals
authorized by state law or state regulatory mechanism to provide physical medicine and
rehabilnation services, as long as those health professionals are acting within the scope of
their practice as defined by the state.

Athletic trainers work in collaboration with physicians and, in most cases, practice under
the reterral or direction of physicians. In almost all cases, there is a physician who is
responsible for the care provided by the Athletic Trainer to the patient although the
physician is aot typicaliy on-site supervising ithe work of the athletic trainer. The
physician/athletic trainer relationship is simailar to that of other mid-level health care
providers.

Athletic wrainers are licensed or regulated and authorized in 46 states to provide physical

medicine and rehabilitation services to individuals in a variety of settings, including
secondary schools and outpatient clinics.

Our commerits are directed at the MEDICAID PROGRAM COVERAGE FOR
REHABILITATIVE SERVICES PROPOSED RULE.

In General

National Athletic Trainers’ Association 1
Commvesits on Medicaid Proposed Rule 2261-17




Athletic trainers (AT) are a vital part of the public health care system. As you might
imagine. many athletic trainers work in high schools throughout the United States and as
such, come into contact with many children and young adults whose health care is paid
for by the Medicaid program.

Athletic trainers are historically known for providing injury prevention, assessment,
treatrnent and rehabilitation to active individuals. It would not be uncommon for an
athletic trainer to see and provide rehabilitation services to individuals covered by a
state’s Medicaid program.

Aiso. because of their specialized skills in treating musculoskeletal injuries and illnesses,
ATTs orten work in hospital and other outpatient therapy clinics for which Medicaid
reimbursement might be sought by the hospital or clinic that employs the athletic trainer.

Overview

The cuirent acfintion of rehabilitation services is rather broad and could cover a wide
varie:y of services for which coverage may not have been intended. CMS is proposing to
clarify coverage requirements by establishing formal definitions for words that previously
were left up to the state to define. Current Medicaid requirements for coverage of a
“Rehabilitative Service™ are:

.. uny medical or remedial services recommended by a physician or other
licensed practitioner of the healing arts, within the scope of his practice under
State law. for maximum reduction of physical or mental disability and restoration
of a recipient to his best possible functional level.”
In lieu of this brief description, CMS now proposes to insert the following new language:
1. Proposced Change to 440.130
(d) Rehabilitative Services - 1
Definitions. For purposes of this subpari, the following definitions apply:
7i) Recommended by a physician or other licensed practitioner of the healing
arts means that a physician or other licensed practitioner of the healing arts,
based or: a comprehensive assessment of the individual, has—
(A Determined that receipt of rehabilitative services would result in
reduction of the individual’s physical or mental disability and

restoration to the best possible functional level of the individual; and

(B) Recommended the rekabilitative services to achieve specific
individualized goals.

Nationai #tihlesc 7cners” dssuciation 2
Comments on Medicaid Proposed Rule 2261-P




Discussior: of propoesed change to 440.130(1)(d)(i)

NATA believes this is an appropriate clarification of policy as it establishes the need for
a comprehensive assessment, retains the states flexibility to base coverage on the
autherity of the nhysician or other licensed practitioner of the healing arts to determine
the appropriateness of care and assess the outcome of that care in terms of restoration of
the individuals best functional level.

We recommend adoption of preposed 440.130(1)(d)(1)

2. Proposed Change to 440.130(1)(d)(ii)

(i) Other licensed practitioner of the healing arts means any health practitioner
or practitioner of the hicaling aris who is iicensed in the State to diagnose and
treat individuals with the physical or mental disability or functional limitations
at issue, and operaiing within the scope of practice defined in State law.

Wo A0 i hiy and 37060 0F 2rofosed @4v. 1300ND(d 1)

3. Proj0sea Caange vo «4u. 13001 j(d)(iik)

{iii) Yualified providers of rehabilitative services means individuals who meet
any appricabie provider qualifications under Federal law that would be
appiicable to thie same service when it is furnished under other Medicaid benefit
cdiegories, qualifications under applicable State scope of practice laws, and any
additional qualifications set forth in the Medicaid State plan. These
feestricetoons ey melude punimum age requirements, education, work
experiznce, training, credentialing, supervision and licensing requirements that
are applied uniformly. Provider qualifications must be documented in the State
Plai and ve reasonabile given the nature of the service provided and the
population served. Individuals must have free choice of providers and all
williy:g ara qualified providers must be permitted ito enroll in Medicaid.

Discussi yn o proposed change (0 440. 13¢(1)(d)(iii)

Our interpretaiion of this nsodification is that as long as an individual is otherwise
qualilied w proviae tie service auder siaie law or stawe regulatory mechanism and not
otherwse prohicized from rroviding the service under some other Medicaid provision,
the individucl would be considerad a “gualitied provider of rehabilitative services”.

We are concziined about specisic teferences inshe introductory comments describing the
intent bohiiw “bese chacges. Seectiic refereaces 1 paysical therapy, occupational
therapy and speech lanzuage and hearing pathology services is confusing. As you have

Netiioval - Gl-c'c Viadin-rs ' Zssociotion 3
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noted (e o rehabilitative sorviees covers a broad spectrum of services, which can be
provided by a wide variety of providers.

Athletic trainers provice many of the sarae services that might be generically referred to
as “physical therapy™ but which are more accurately described as physical medicine or
rehabilization. We strengly recommend that you delete anv reference to “physical
therapy” or other specific therapy providers as these are not the same as
rehabilitativ: services and could cause some to believe that only physical therapists
are eligible to provide certain rehabilitative services to Medicaid recipients.

We cecoma cad adopiion of e osed 440. 139 D{d)(§ii)

4. Proposed change to 440.13M1)(d)(iv)

vt Uvider the direction ¢f meaas ihai for physical therapy, occupational
Sierapy, viad services jor dadiviaduls with speech, nearing and language
disorders (see § 449,000, * {npaiieni hospital services, other than services in an
NN for piewial wiseases ) vie Medicaid quaiified therapist providing
direction 1s a licensca practitioney of the healing arts qualified under State law
ro dingriose and treat individuals with the disability or functional limitations at
sSive, 15 wornarg widkiin tne scope of praciice defined in State law and is
supervising eacit individual’s care. The supervision must include, at a
nidtinntin, face-to-juce comiact with the individual initially and periodically as
needed, prescribing the services to be provided, and reviewing the need for

CO ke Services thiveaghout the course of vreatiment. The qualified therapist
st o ussae projessional responsibilizy for the services provided and
SnSUY: Bien e secvicey are ieaically necessary. Lherapists must spend as
UL e ds Hecessaly Girectlv supervising services to ensure beneficiaries are
receiving services in a saje and efficient manner in accordance with accepted
st ds of practice. Woreover, documentation must be kept supporting the
SUPEFVISIVIL vy selvices G odgoihg (nvolvement in the treatment. Note that this
definition applics speciicady io providers of pliysical therapy, occupational
thesapy, and services jor individuals with speech, hearing and language
disoraers. This iarnguage is noi imeant to exclide appropriaie supervision
AECHECiaCHIS F0F 011 e vl hilitutve services.

Discussion: 00 riposec chatige (6 448, 1304 L) G)(iv)

As previously noted, athietic wrainers are siate Licensed aad certiiied to provide a wide
rarge o shescar mesdeine sid reasbiitanoa services. he references in this revision to
CFR 44u.t [V aad the perenchet:cal menton of “inpatient hospital services, other than
services it an stivation for mental disceses” are confusing. Section 440.110 of the CFR
deals w.un shardaras 1or "' ysical Wieeepy. oceupational therapy, and services for
individuals  ite specch. herring. ana wangeage disorders.” Not inpatient hospital services
asthe retcres o mapres Yais wbo nik ez whsther this language refers to only those

Naticaal Siiictic Deainers Sssocialio 4
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1

services that wonid he considered “physical therapy” versus physical medicine and
rehaniiitalion”

The resi of the revised language appears to give states broad latitude in deciding what
type of realth protessional can be covered to provide rehabilitation services and we

support tnet lirouage.

We recommend revising the nrepesed ehange to 440.130(1)(d)(iv)

We pronose thet that ithe words

Lt o r*"w»‘c*' therapy. ocenpational therapy. and services for individuals with
p( e h nearing and language disorders (see § 440.110, “Inpatlent hospital
ervices, othies shar secvices iy an institution for mental diseases’)”

be stricl: i =1 he neve languag e read s folows:

G e e o ot v 1y e dedvean s guanified therapist providing
divecrion o a licemed practitioner of the healing arts qualified under State law
‘o dicgrose anag treo! Ladividuals with the disability or functional limitations at
sive woworkin winain ke scope of practice defined in State law and is

Cnjcin sl each ingividaal s care. The supervision must include, at a
wiianiy, jace-to-foce contact with the individual initially and periodically as
Gaeacd, Breserining e services ic be provided, and reviewing the need for
continazd services throughout the course of treatment. The qualified therapist
GIUSE SISO el D afessionad responsiBIlity for the services provided and
ensure that the services are medically necessary. Therapists must spend as

G e e S <Ly SupierVisaTg sevices .o ensure beneficiaries are
FCCRIVIAL RCFVICES 11 d Sdje and effictenr manner in accordance with accepted
snondaras of practive. Maoseover. aocumentation must be kept supporting the
ST GF s arves ahid oagoing involvement in tne treatment. Note that this
acjiniiioq upplics speciticaily io providers of paysical therapy, occupational
Here Py and seicvices feir individuols wich speecn, hearing and language
descracrs. This ldiiguage is £0O¢ weant o exclude appropriate supervision
covancs mests jor other cehabililative services.

S. Propased {'hange to 446G 2(D{EN)

) Rehabdditasion plan means a written plan that specifies the physical
titgiera st vrodal bBewlth and/or subsiance related disorder to be addressed,
i d i aedized resebilitavion goals and the medical and remedial services to
wckic e those poals. 1he plan is developed by u qualified provider(s) working
viechy sy G2 Srage scope of pyactice act, with input from the individual,
Grdevidual’s faemily, the individua!’s authorized decision maker and/or of the
AAVEGisy choosing and also eqnstires the active participation of the individual,
individual’s tamily, individual’s authorized decision maker and/or of the

National =t7ciic 7 qive s ton 5
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indivii s choosive v the development, review, and modification of the goals
el e miteay, The e cpagt doctpent that the services have been determined
e e sl ive somo e consictent with the regulatory definition. The plan
st oo a timeline, Lased on the individual’s assessed needs and anticipated
seagrese, for reevalvetion of the plan, not lenger than one year. The plan must
Serpea omabf erd Based o the ivdividual’s condition(s) and on general

stacrards ¢f gractic: far provision of vebabilitative services to an individual
:wfh e individuat’s conditinn(s)

We recommcnd adoption vé propesed 440.130(1)(d)(v)

6. Proj. eoo L onge w A “."lll \)v‘ldl\"v.’-{‘
| A ACTAREY

Vij Resloralive 5evices iheqits secvices st are provided to an individual who
vy Sl o paccnoi ! lacs ara aas d specific refiabiliative goal toward

xg;m);u'u & Gt i clioan Vite emplias.s in covering rehabilitation services is on
e TR B0 pelforin G RSHOI Pditiet vhan vo actually have performed the
Gl s e pist For Glimgle, o person may not have needed to take public

spnaicatioa (a e past, but may have had the ability to do so prior to having

:‘? ¢ v ity dehanilusion anale e ofien contingent on the individual’s
mainicnance ¢ a current level of functioning. In these instances services that
POVIAS s Siseice i IKadtaling Tunctioning may be considered rehabilitative
GHIY Wen Recessary in fielp on mdividical achieve a rehabilitation goal defined
2 ehebditation pian, Seyvices provided prinwrily in order to maintain a
vever b flelicioning in the ubsence of o rehavivadion goal are not within the
SCofpre oF feano AHURI SeivIces.,

Discussiun ur yi1oposed vhange vo 440.150(1(d)(vi)

We appucion ine trdad e oicaiion o LIe e sesiotanve seivices. The language
provides sl vy ginsan-e o waal s meant oy restordtive services without being
overly rtase i cr usmicti s s e types of personnel who can be utilized to provide
thesc ser oo g we Bave a0 ad i eacicr commaents, the use of broad terms such as
“restor.f:t s o echubiliodioe” vither than move restvictive terms such as
“physic.. i omp wies it comes wo phaysical medicine and rehabilivation services is
APProP i i v A Gaal S U eesary contusion,

e vegnwnyr 2 adapnan o weioved 40 L0((d)(vi)
Proprmes mange in dan s id v
iRl eevioes kiewing servlcoes specified in the rehabilitation plan that
P w,{ ot l,w:* i inis, freaiewe s or care op a physical or mental

Ao ane s e g e ameded e odo viciam o ner licensed practitioner of
VST e ke seor e oF fis e fee practice under Srade law. Medical

National Athicic Sraiame dssociction . 6
Comree > v 000 e g B



services s mclude physical therapy, occupational therapy, speech therapy,
e p Al lewitn e suvdstacce-related disorder rehabilitative services.

Discussivi 9i_jictpaned connge e 428456 Ddavin

Rehabilitai. o servicns provice. oy sihiiere trairars working under physician supervision
are cons. ey [y s ealciie TReratore thicse services wouid be covered under the
definition you propose. Giving states the ability to recognize or pay for therapy as a
subset of miedicine is approprintz.

What is 0. ~ef s waaUwet s Covstitute ohvsical therapy™? To the extent physical
therapy .+ & «voce provided ov o phyvsinal iborapist, then we would not object to the
proposei: v tasion of this ierms within thes d2fnition of “medical service”. However
SOTHE 11 wovn s a neacs defias Uwhyan d o seapy T as any rehabilitative service that
is provided w0 a vatient in need o phvsical medicine and then seek to restrict the
deliver: vi poyswsl e coe ne a1 rehabiitanon merapy 1o individuals meeting the state
definiticr 1 1 pavsican Uazispist,

Just as iecaica serviees can be novided by a broad range of health professionals
(physicians. phvsician assistants, nurse practitioners, nurse midwives, etc.) so too can
rehabilit it worvices s proL Jed by a broad range ol health professionals. Your
language ackrowicoges mad stutes permii maay health professionals to provide medical
Service~ B¢ iy i ov the tang uage Tother boensed practitioner of the healing arts
Within vie secia 01005 0 Tier poiciice wnaer St jaw”

AS e il ¢ perover e (e anfes may ) rather than mandatory, we do not
believe rcs sanguage wili cause any confusion regarding the ability of the full range of
health protfessionals to provide medical rehabilitation services.

We recommmeny adoption of <

W 10 L36(1 (i)

8. Proposcd chatige G 43,1 50( 1 (i

(VIID) Re a20izs sevvivey weany seric e tvat are miended to correct a physical or mental
disorde’ ¢ are qocousge: to wchiove a specific rehebilitative poal specified in the
individic:d ' ' i iio g o

We recomomend adoption of 443,13

9. Proy. ' 0 ape 24 TR

i) Sooge of services, baeepi (s ofherwise provided under this subpart,
cefeebidliagive corvices Srcludc masdical or remedial services recommended by a
jontsiC i nr ket toezszd pracitioner of the kealing arts, within the scope of
b o viaimient veducion of paysical or mental
Luid oF @ tndividaal to the best possible functional level.

D a e e NI AP
ceg Dol A0L ) S

AT e e S

National Athieiic Tramers' 1ssociation 7
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fakohilitetive sovrices ruyy Dchide assistive devices, medical equipment and
supplies. not ovierwise ~overed under the plan, which are determined necessary
so the qedievenept of e individie ey rehabilitation goals. Rehabilitative
SEFVicrE Jn not inclide rooni and Foard in an institution or community setting.

We rec nmeni adontion of the proposed change to 440.130(2)

10. Proposed change to 4-46.L30(3%)

£3) Weritten r2haobilitaticn plan.

foe waiten renatilo'isiion peen shali be reasonable and based on the

siili it .mi S Coataldv Sy and of die staivdards of practice for provision of
LS e iy s Cnc wndivie s witht tae individual’s condition(s). In

‘ .»'.’d;:v otz weittes relichifivatian plas must meet the following requirements:

Discuss st i proposcd shariges to 4401303

The practi ¢ sCmediciie 15 both and art as well as a science. Each patient is different and
the way & pauvit win respoid (¢ veatment will be different.  While development of a
rehabil et plat of ¢iac i recsonable and appropriate. it is often difficult to predict the
way the paicin, wal espond to thac treatment plan. It is often necessary to adjust a plan
during ¢ Lot of weatinen. Thos cowia tean jonger duration of treatment or shorter
duratiot: v, weauiient.  alledc damess Gad shorer il auration of therapy to be
particulely wud Waen workinge Wil yodrger patients.  in other words, many patients
FECOVEL (Uit nolities st

We are concainied that the prosceriviive nature of this section could be disruptive to the
rehabilicat.on oo sndoaduals,  in the worst case situation, the language could force a
provider i aperpaturely reduss the Gevel of care to individuals in need of physical
FeAA0 L, Vel Gt e Lo aceelerated return to activity that is the specialty of
athieuic tarros

It is cowrnne ian within a phm of vare. student-atnietes are treated more frequently but
for a shorier dhii-atiwn oi nine. T1vs atlows Pr quick recovery at less cost to the health
care syseni  Utherwise, ihe proposed requirements for a written rehabilitation plan are
acce;:la .

We enci
have si ¥ ;a plac of care and carry out the adjusted plan of
care in ©she ronapiataiion nseds of the patient.

1. Preposidd oheipep i 440, 305

B Netdngs. Reftabilit, e sorvices av be provided in a facility, home, or
e o f;)‘f‘!i,'."‘

Nairence, - e T giie e i e 0 8
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42 perce... Ceennadary sehon’g nav r access 1o an athletic trainer and on-site athletic
training (Gci ties are very common s'ecm’ndary and middle schools. These athletic
training fu2i’iie s-~sometings called spors rodicine facilities——are where rehabilitation

services e du 1, serad. i important 1or palfcm continuity of care that rehabilitation

started 1n thesz facilities be completed in these facilities, whenever possible.
We apprecicts e recownition 3, CMS that rehabilitative services can be delivered ina
variety o7 ¢ aniss aiw oat ne Laoitations fave been placed on where these services can

De deas

We vec inttdinuaiios_adopuci b the proposed change 1o 448.130(5)

12. Proposca cveabiven O 2 itew 241,43 deliaoilitavive seivices,

Discassion vi the crestion of a new 441.45 Rehabilitative Services.

It is ceswnier et vicdicord sere’iciarics aave the freedom of choice of qualified
providess as weerminad by e Ciate. As more and more athletic trainers provide
piiysicai i deine aid cenabilicadion services to high school students, many of whom may
be covered i the Medicaid program, it 13 critical that the states have the authority to
cover thezs reonan e v nces ot necenaed by oo ostate licensed and  physician
supervise M athletic trcmf,r The vihletic training room in the high school may be the least
restrictiv e wind mioal seeessibic jocation for e delivery of physical medicine and
rehabifiiation scrvices to these high schooi students.

13. Propesed Faitations on eovered services 441.45(b)(3)

CR) e aionar ockad eciivities veat wre not focused on rehabilitation and
oY provided by a Medicaid guaiified provider...

NATA v s v bia aituctic aiang seovices piovided by athletic trainers are typically
defired s oloysican madicns or rehablliziion services.  However, there are some
element: o~ wrehie Wenng sarvices that see non-medical in nature. It is noted that
Medica:v: woanie not rambaarse tor non-medical services. Only those services that are
medical, reliavilitative or, dGepending on individual State Medicaid rules, performed in
orde: 0 ©re - al e wossen ey o ae njury wonld be subject to reimbursement.

The <erice o0 viro Sy sl ot canas. as descrioed in this paper, are not intrinsic
elements o acgrant othoy tkan hedicota.  In other words, these services are not
reimpureablico = Ay cihor fe dee or gtate sovernment health care programs. If a service
Was GCIE G0 0 be Loeiiat Chal A naine, 1T woula ol be subject to reimbursement by
Med ot

Neilenaor % A N A 9
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CMS is ercouvaged ta allaw states. through the Medicaid program, to explore the
beneficiad patiz st orteomes and eost effectiveness of early intervention of injury and
illness providcd o atretic tiuers, Athletie trainers have found that preventing an
injury iron: wersening often means s reduction of physical disability, faster
recovery troin injury and an impzroved quality of life over a lifetime. We would be
pleased to cen.ider o Medivanid demonstration cr similar project with states and
CMS.

14. Regalatory Impact Analvsis: Qveral! fmpact

Fhe ecrva o conidylon g’ this saloe vidle would not have a direct impact on
SO G L S o e S PVICEs thadl /ln ‘nish services pursuant to section

AT RS St U sl Yo Giready ajfect slates and we do not know
b Lo , Co e e e whucs siades would adjust or respond to the

VI RS PR u[lf?’\ r,n'<
Discusiizu ot (Ye imgpact

INATA cnG e 0000 athiche wainee meabers have serious concerns that the Secretary
may not have consicered the role of athletic trainers in providing physical medicine and
rebasi =i mitoice cwne i vedicad beasviciaries, Despite the use of what appeats to
be Dowa. woesmve langudie. we gre  concerned about  possible  “unintended
CONSCYL Y Al s

Athletic topove have a 35 vear history of working with student athletes and other
individuzls benetiting ivom e public healtn system. Because of our history of working
utder te daevion  uoa physician and rot comimonly billing directly for services, the
positive impact wid benefits have not been widely known. It is our desire to make CMS
aware ¢ e vilh voie O adnlctic raniers as qualitied providers.

Coisagen sy e e el Us cppernniy 1o share with you information about
Athletic waincs sinediog aad credeniialiv 2 <o you can be better informed about the role
aind 1osp 0 bfies o0 prhizte trainers o our bea'th care delivery system.

Ircreas nelv, slys vians are feriny o aiher feadth care professionals to provide therapy
SEIVICS 10 1.u-.= puiicats for qualn,. access aind cost reasons, One approach has been to
fure cer. N0l ahotic wain iz o provide these services in the physician’s office under the
divecy steery ey of the pavsisian,

Eduacation and Training of Certified Athlatic Trainers

Corifred ath e casvno b vy v atiolifn acs :ﬂ‘)n?c angd certification standards. ATs are

highiy somon ot e ot Caoe pre ' sinim!s b specialize ia the prevention,
assessment sreatreeni and echabilitision of .mums and illnesses that occur to both the
physicait s g v annd atinces, oo agess A7 A s have a bachelor’s degree, and almost

[
Tayreont b yaster’s dogree. Medicaliv celated continuing education is required to

Natiopad Linleiie Toaimers’ A8socialion 10
Claq merge oo Aoy i Dy saogec Ryle DIETLP



maintain certification. The athlet’c training profession has recognized as allied health care

profeesion sinze 1990, i«
diffex

el be noted thar ataletic trainers and personal trainers are
il npersors] trainers ae concerned with fitness and aesthetics not health care.

Athletic traincrs work in a wide erray of settings. including clinics, hospitals, physicians’
offices, corsoraie hzalth pronrams, secondars schools. colleges and universities, and
protessionafl athiztics. ATe satisfy sirngent educational and experiential requirements,
and are 1eaur v to pavs an exiensive corngtency examination administered by the Board
of Certificaticr ITng, 1 BOC), The BOC is reviewed and re-accredited every five years by
the Natiora] © emnnesien for Ceridfving Agencies.

Thie covsewon for A s incladon c@apais mindanities and exercise, risk management
and irivey e on peth loe s of Taguny andd i nesses, pharmacology, nutritional
aspeuts o nior and Hasss el health care administration. Further, ATs practice in
cottaborauion wita privsicane, generelly wider referral or direction.

Conasius v

Thark oG {0 the anpotunity O voice WNATAs concerns. We look forward to receiving
woraiauan on the UV decision atter the comiment period. If you need any additional
smlormation o swold e clasificnion of omw ot NATAs points, please contact Patty
thasdc -bUi-a 6280 o ot Wasiagion Reoresentative, Biil Finerfrock (202-544-

[&SUL
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CMS-2261-P-1153

Submitter : Ms. Leah Keyes Date: 10/12/2007
Organization: AR Chapter of Foster Family Based Treatment Assoc.
Category : Other Association
Issue Areas/Comments
GENERAL
GENERAL

On behalf of the Arkansas Chapter of the Foster Family-Based Treatment Association, our chapter is in total support of the recommendations/comments made by
the Foster Family-Based Treatment Association Policy Committee, located at 294 Union Street, Hackensack, New Jersey 07601.
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CMS-2261-P-1154

Submitter : Mr. scott mayo Date: 10/12/2007
Organization :  maine center for integrated rehabilitation
Category : Other Health Care Provider

Issue Areas/Comments
Provisions of the Proposed Rule

Provisions of the Proposed Rule

I would like to request the definition of rehabilitation include ' for maintenance of a state that would otherwise deteriorate in the absence of the service'. I work for
people that have acquired brain injuries and the effects of these injuries are often long term and/or lifelong. I have seen many lives improve with ‘maintenance’
type services. Some of these changes are: returning to live independently, return to paid employment, decreased maladaptive behavior and a decreased dependence
on medications. The list is long the successes cover a multitude of domains. I would also like to advocate for the continuation of bundled rates. Many of the tasks
and activities we perform on a daily basis will no longer be services our organization can afford to provide. Ultimately the survivor of the brain injury will be the
loser and that isn't right. 1 know the current war we are in has a signature wound, in this case it is brain injury. I hope our brave men and women serving in the
military who unfortunately return home with a brain injury will not be negatively effected by this rule change. 1 hope that impact is not felt in their short term or
long term recovery, they like all brain injury survivors should have the right to have services that will assist them to live a life with quality. I wonder if any
research has been completed to determine if changing the rule would actually save money. Will the elimination of maintenance rehabilitaion be cost effective if the
loss of these services ultimately requires more expensive services as the individuals deteriorate in their ablities to care and provide for themselves. I also wonder
considering all this the ethics of saving these individuals lives from severe injury then not providing services to allow them any quality of life. Thank you for

your consideration of my comments.
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Submitter :

Organization :

Category : State Government
Issue Areas/Comments

GENERAL

GENERAL
see attachment

CMS-2261-P-1155-Attach-1.PDF

CMS-2261-P-1155
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. STaTE OF MICHIGAN
JENNIFER M. GRANHOLM DEPARTMENT OF COMMUNITY HEALTH JANET OLSZEWSKI

GOVEANOFR! L. ANSING DIRECTOR

October 12, 2007

Kerry Weams

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Attention: CMS-2166-P

P.O. Box 8018

Baltimore, MD 21244-8018

RE: CMS 2281-P; Comments on Proposed Rule Medicaid Program;
Coverage for Rehabilitative Services, 72FR 45201

The Michigan Department of Community Health (MDCH), Medical Services Administration respectfully
subrnits this comment document regarding proposed federal rule CMS-2261-P.

Definition of Rehabilitative Services for Children

It is imperative that CMS clarify the definition of rehabilitative services to recognize services for children.
The proper definition of rehabilitative services should read as follows:

Rehabilitative services are defined as restorative when the goal is a functional improvement that is
significant to the beneficiary’s health or ability to perform activities of daily living appropriate to histher
maximum functional capacity, e.g. cognitive, expressive, receptive levels. Rehabilitation means restoration
to a previous functionat level if the disease or injury occurred after the age at which the beneficiary was able
to perform at a specific functional level or to attain the functional level that he/she is capable of achieving
with the existenze of a medical condition.

Recognizing this definition is a critical component of the regulations for Medicaid coverage of children’s
services.

School Based Services Program Coverage of Rehabhilitative Services

It appez-c these regulations will elirinate Medicaid coverage of all rehabilitative IDEA/IEP/IFSP services
provided in the school setting. The Medicare Catastrophic Coverage Act (MCCA) of 1988 amended Section
1903(c) of the Social Security Act to permit Medicaid payment for medical services provided to children
under |DEA thzt are included in an IEP or IFSP. '

Please advise what authority would permit CMS to effectively repeal this provision of the MCCA statute
through federal rulemaking. It is our contention that these proposed regulations are in violation of Section
1903(c) of the Act which states: “Nothing in this title shall be construed as prohibiting or restricting, or
authorizing the Secretary to prohibit or restrict, payment under subsection (a) for medical assistance for
covered services furnished to a child with a disability because such services are included in the child's
individuslized edtication program established pursuant to part B of the Individuals with Disabilities
Education Act or furnished to an infant or toddler with a disability because such services are included in the
child's individualized family service plan adopted pursuant to part C of such Act.”

If these regulations are finalized as proposed, CMS must clarify what, if any rehabilitative services may be
provided by school providers and include that clarification in the regulations.

CAFITOL COMMONS CENTER » P.O. BOX 30479 » LANSING, MICHIGAN 48809-7979
www.michigan.gov



Kerry Weams
October 12, 2007
Page 2

State Plan Amendments

Michigan curreniiy hias a State Plan Amendment (SPA) for School Based Services Program coverage and
reimopursement under review by CMS. How will these proposed regulations impact SPAs currently under
review?

Intrinsic Element Restriction

The regulations must define how an intrinsic element test will be devised and what services would be
excluded frorn coverage. The test must not have the impact of mandating services that must be provided
by other programs. This information is necessary to assess the impact an intrinsic element restriction would
have on Medicaid beneficiaries.

The program funding source should be a factor in determining if a service is an intrinsic element of a
program. For examole, if no IDEA dollars are used to fund Medicaid School Based Services, we assert that
these services are not an intrinsic slement of that program.

The language in the regulations must provide more specific detail and not rely on implications described in
the preamble language. The language needs to be specific enough to give States the clear direction
necessary to implement the regulations.

Renabiitative Services under EPSDT

Further. the regulations must clarify if CMS will also apply the intrinsic element restriction to rehabilitative
services approved and provided under the EPSDT program, including EPSDT rehabilitative services
previdzo under (DEA.

CMS must alsc clanty if services that are ceterminad to be “habilitative” rather than “rehabilitative” can be
covered under tne ZP3DT program

Habilitative Services

Finally, the reguiations must clarify if the intrinsic element restriction will also be applied to habilitative
services trat are provided either under a waiver or as an established state plan service. The regulations
must aiso confirm that habilitative services provided under a waiver may include any habilitative services
proviced v.nder IDEA and included in ar IEP/IFSP,

We appreciate your review and consideration of Michigan's comments and concerns regarding this
proposed rule. 1ne Michigan Department of Community Health, Medical Services Administration strongly
ohjects to anv revisinns that would elirninate Medicaid coverage in the school setting as established under
Feder:( iaw.

Sinceraiy,

4’ .
44"\,/‘" 4%&%..‘2«'&"/ N

Paul Reinhart. Director
Medical szrvices Admenistration




CMS-2261-P-1156

Submitter : Paulette hunter Date: 10/12/2007
Organization :  parent
Category : Individual
Issue Areas/Comments
Background
Background

Please have an open forum on plan. What you are planning to delete with severly effect my son services
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CMS-2261-P-1157

Submitter : Mr. Daniel Prince Date: 10/12/2007
Organization :  State of NV Division of Child and Family Services
Category : Individual
Issue Areas/Comments
Background
Background
See Attachment

Collections of Information
Requirements

Collections of Information Requirements
See Attachment

GENERAL

GENERAL
See Attachment
Provisions of the Proposed Rule

Provisions of the Proposed Rule
See Attachment
Provisions of the Proposed Rule

Provisions of the Proposed Rule
See Attachment
Regulatory Impact Analysis

Regulatory Impact Analysis
See Attachment

Response to Comments

Response to Comments
See Attachment

CMS-2261-P-1157-Attach-1.DOC

CMS-2261-P-1157-Attach-2.DOC
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JIM GIBBONS FERNANDO SERRANO
Governor ) STATE OF NEVADA ‘ Administrator

MICHAEL J. WILLDEN DAN PRINCE
Director Deputy Administrator
DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF CHILD AND FAMILY SERVICES
JUVENILE JUSTICE SERVICES
6171 West Charleston Boulevard, Building No. 14
Las Vegas, Nevada 89146
Telephone: (702) 486-5095 » Fax: (702) 486-5089
MEMURANDUM
DATE: October 12, 2007
TO: Centers for Medicaid & Medicaid Services
Department of Health and Human Services
FROM: Daniel Prince, Deputy Admiuisuates
Nevada D:ivision of Child &::d Varnily Services
RE: CMS —-2261-P

Comments Regarding the Proposed Rule for Coverage for Rehabilitative Services
Written Rehabilitative Plan: 440.130 (d) (3)
¢ The requirement for a Written Rehabilitative Plan adds another plan required for
recipients of mental health services. Potentially a single recipient could have a treatment
plan, a targeted case management plan and a rehabilitative plan.

Recommendation: Allow for a rehabilitative plan as either a stand-alone plan or as part
of a treatment or targeted case management plan to support single coordinated behavioral
health plans for a recipient. This would support stronger ‘care coordination and
integration of behavioral health services for the recipient.

e The expectation for the invclvement of the beneficiary child’s family in the re-evaluation
of the rehabilitative plan is a positive addition to the regulations.

Recommendation:  Strengthen the family involvement further by requiring the
involvement of the beneficiary. faruly or other responsible individuals in the
development and re-evaluations of plans.

Requirements for Rehabilitative Services

-

e Requirement that the State ensure that rehabilitative services claimed for Medicaid
payraent are only those provided for maximum reduction of physical or mental




disability and restoration of the individual to the best possible functional level:
441.45 (a) (2)

Recommendation: Add language describing when rehabilitative services may be used to
retain or maintain functioning.

Limitations for Rehabilitative Services

Exclusion of coverage of rehabilitative services that are furnished through a non-
medical program...such as foster care, child welfare, education, child care,
vocational and pre-vocational training, parole and probation, juvenile justice, or
public guardianship...intrinsic elements: 441.45 (b) (1)

There is no clear definition of “intrinsic elements.” This section would deny covered
Medicaid services for a covered Medicaid recipient if that recipient is involved in other
public programs. This proposed rule would deny medically necessary services to a
Medicaid recipient, in direct contradiction of federal statute 42 U.S.C. 1396.

The provision of services to non-Medicaid eligible recipients through other federal and/or
state funding sources should not deny Medicaid participation by a Medicaid recipient.
Per the proposed language in this section, “enrollment in these non-medical programs
does not artect eligibility for Title XIX services.”

in addition, Rehabilitative Services are community-based and in a facility, home, or other
setting per 440.130 (d) (5). They need to be provided in the community-settings that best
m=2t the rehabilitative needs of the recipient. For children with serious emotional
disturbences. they may need rehabilitative services in their family home or their foster
home; in their child care center or school classroom, etc. Rehabilitative services address
the child’s functional impairment rehabilitative needs, not their caretaking or education,
and theretor: are not duplicetive of other services.

Recommendation: Delate this ertire seztion

Therapeutic Foster Care is denied reimbursement as a single service type: 441.45
(hy (1)

Therapeutic foster care is the least restrictive level of residential treatment care for a child
with a serious emotional disturbance. It has been established as an evidence-based
practice over multiple research studies. Therapeutic foster care is not and should not be a
treatmment service tyne that is limited to children in the child welfare system. In Nevada,
childrer in parent/{family custedy and children in public custody are eligible for
therapeutic foster carz it they meet medical necessity criteria. Many of these children
ricet medical necessity criteria ior rasidential treatment center care and are treated in
1m2rzpeutic toster care as the least restrictive level of care that can meet their needs. This
regulation ‘would require that each component of therapeutic foster care be billed
separately.  This will greatly incrzas: administrative work — from direct treatment
rroviders through support functions such as billing and a resultant increase in costs for
this service. '

Recommendation:  Therapeutic foster care/treatment homes should be listed as a
Rehabilitative Option service type and paid through a single rate. It should be listed as a




cevered service for children with ser'ous emotional disturbances whose least restrictive
l2val of treaiment is residential treameni.

Regulatory limpact Analysis
Cnly the impact to Federa! Medicaid spending on Rehabilitative Services was analyzed.
It appears that because Fee for Service will be excluded from rehabilitative services that
are included in other federal. state and local programs thése costs are being shifted to
other federal streams as well as state and local funding streams.

Hecommendation: CWV.S in collaboration with other federal agencies such as the
Administation for Children and Families, the Substance Abuse and Mental Health
Services Administration. Department of Education, Office of Juvenile Justice and
Delinquency Prevention sheuld analyze the impact of the proposed regulation changes on
other tederal programs as well as the impact on siate and local funding streams.

Concerns regarding Medicaid coverage of services that are intrinsic elements of other
programs are raised in UMS 2261-? and are disallowed in 441.45 (b) (1) while it is affirmed
that enrollmeut ir. these non-medical programs does not affect eligibility for Title XIX
services:

Recommendation: M8 11 ¢ollaberation with other federal agencies that fund or
cversee the program cited under intrinsic elements map out how services can be
courdin:‘cd ar.d how funding streams can be utilized to develop rate methodologies.

Restorzative Services Befinition: 440,130 (d) (3) (vi)

‘The ‘nciasien in this definition on covering rehabilitative services for an individual who
rrav ot pave had the ability in the pasi s important for children and adolescents who
may rever have achieved a functiona! ability that is an age-appropriate functional ability.
his definition aiso reccgnizes that services which provide assistance in maintaining
fanetioning mey he consicdered sehabilitative when necessary to help attain a rehabilitative
goal.  'Thie language 15 pot inciuded in the Requirements and Limitations for
Lehabilitative Services, secticn 441 45,

Recommendation:

o achude the above cited language insection 441 .45,

o  Clarity the language further that a child dozs not have to have achieved a functional
antily in the past, as nav ol aeve baen age or developmentally eppropriate

o lanfyv when services which provide assistance in maintaining functioning may be
considered rababilitative ¢1d add an example for both children and adults

Other l:sites Related to CIMS - 2261 - P

Covered Services

Services that have bzen established and recognized nationally as evidence-based practices are not
covered.

Recommendation:  Add evidence-based practices with the most appropriate rate
raeibodology to the paraciaar praciice (e.g. daily) such as therapeutic foster care, multi-
dinenhs eial deataent foster cars. mulii-syotem therapy, day treatment, etc.




Rate Meihoduligy :
The proposed reguiation does not specifically address rate methodology. It does however,
stppore cates in 13 minute increments as CMS has begun to require. A change to 15
nvnute aerement billing for many of these services will increase administrative functions
aind coste which will increase rates and or decrease direct services to recipients.

Recommendation: CMS work -with other federal agencies, states and providers to
cavelop eficient and appropriate rate merhodologies for Rehabilitative Services types.




Submitter : Karen Kincaid Dunn

Organization:  Club Nova Community, Inc.

Category : Other Practitioner
Issue Areas/Comments

GENERAL

GENERAL
See Two Attachments
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CMS-2261-P-1159

Submitter : Date: 10/12/2007
Organization :

Category : Other Health Care Professional

Issue Areas/Comments

Provisions of the Proposed Rule

Provisions of the Proposed Rule

1 ask for consideration in several areas:

1. At a bare minimum -- time! These proposed rules will drastically undercut our current mental health system, and there is no fall-back funding opportunity.
This will cause systemic chaos and people will suffer. Really. Please allow us 12-24 months, if this must happen.

2. Clarification of definitions, especially as it related to rehabilitation and when services can be legitimately billed. I've been through CMS audits and we all
suffer when things are vague. These rules are vague.

3. What about kids? How does "restorative” language fit with children who are developing? It doesn't make sense and leaves us in that vague place described in
#2.

4. A 16 or 17 point rehabilitation plan? Give us a break on the bureaucratic, mind-numbing documentation that adds no real value. We document carefully now
and are happy to do that but let's remember the reason for documentation -- to tell the clinical story, to communicate with other providers, to communicate with
the family.

5. Why should we have to list (over and over as we do our plans) a list of other providers? Who does this serve?

6. "Intrinsic elements" of service. Those services are NOT part of therapeutic foster care, probation, welfare or school programming now. Who is going to add
them? Who would pay for them? The services won't be provided.

7. How can kids who are placed by the courts into foster care or residential treatment facilities NOT be eligible for MRO services in the same way as other
children? Isn't medically necessity the issue rather than where the kid happens to be living or under the court's jurisdiction?

1 apologize if there is a negative tone to my comments. [ mean no disrespect. I just care about these vulnerable people.

Thank you.
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CMS-2261-P-1160

Submitter : Mr. Mark Trail
Organization:  Georgia Department of Community Health
Category : State Government
Issue Areas/Comments
Background
Background
see attached
GENERAL

GENERAL
see attachement

Provisions of the Proposed Rule

Provisiohs of the Proposed Rule
see attached
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October 12, 2007

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Hubert H. Humphrey Building, Room 445-G
200 Independence Avenue, SW

Washington, DC 20201

Re:  CMS-2261-P, Comments on Proposed Rule Medicaid Program: Coverage for
Rehabilitative Services. 72 FR 45201

The Georgia Department of Community Health and the Department of Human
Resources™ Division of Mental Health, Developmental Disabilities, and Addictive
Diseases have reviewed the Centers for Medicare and Medicaid Services (CMS) notice of
proposed rule making (NPRM) on the coverage for Rehabilitative Services in the Federal
Register (72 FR 45201). We appreciate the opportunity to make the following comments
on the proposed rule.

1) Section 440.130: Diagnostic, screening, preventative and rehabilitative services;
440.130(d)(1)(ii) “Other licensed practitioner of the healing arts™:

The proposed definition of this term specifies that a licensed practitioner of
the healing arts is an individual “who is licensed in the State to diagnose and treat
individuals with the physical or mental disability or functional limitations at
issue”. In Georgia, Medicaid rehabilitative services are only provided to those
individuals who have verified diagnoses from those who are licensed in the state
o diagnose mental illnesses and addictive diseases and services are required to be
provided by qualified providers in accordance with the state’s practice acts.

In Georgia, there are three types of licensed practitioners (Licensed Clinical
Social Workers, Licensed Professional Counselors, and Licensed Marriage and
Family Therapists) who provide treatment for mental illnesses and addictive
diseases and who are authorized in the State’s practice acts to assess and evaluate,
recommend a course of treatment and provide such treatment in independent
practice. However, these clinicians are not granted the authority to assign formal
diagnoses. Under the proposed detinition, they would be unable to perform the
statutoriiy defined tfunction of recommending a course of rehabilitative treatment.
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This definition would be extremely detrimental to the public behavioral
healthcare system by limiting the pool of available licensed practitioners able to
evaluate and recommend medically necessary services for Medicaid recipients to
only physicians and psychologists. This would be particularly problematic for
Georgia where 72% of counties are designated in whole or in part as mental
healtl: professional shortage areas and where it is already difficult for provider
agencies to recruit and retain these licensed practitioners. Adoption of this
restrictive definition will exacerbate the situation, limit access to medically
necessary services, and would challenge the state’s ability to comply with the
Medicaid “state wideness™ tenet.

2) Section 440.130: Diagnostic, screening, preventative and rehabilitative services;
440.150(d)(1){iv) Definition of “under the direction of’:

We have the same concerns as expressed above regarding the definition of
“uniaer the direction of”. This section describes the direction and supervision of
therapies such as phiysical therapy, occupational therapy and language services,
out specifies that this is “not meant to exclude appropriate supervision
arrangements for othier rehabilitative sesvices.” We wholeheartedly agree that
services should be provided by or under the direction of qualified providers. In
the provision of behavioral healthcare services such as, but not limited to,
individual, family, and group therapy, addictions counseling, and community
support services, the independently licensed practitioners listed above may,
according to state law. perform the direction and supervisory functions for other
men.ai bealth professionals who operate under their professional responsibility.

1 he new detinttion would restrict this function to only those who can diagnose
wnenial illnesses and addictive diseases and there are simply not enough of these
professionals (doctoral-level psychologists and physicians) in Georgia to provide
appropriate supervision. |n addition, although physicians are qualified to
diagnose mental illnesses and addictive diseases and prescribe medications to
treal these conditions, they are not appropriate clinical supervisors for the
provision of services such as psychotherapy, which they themselves are not
trained to provide. In Georgia, this would leave only doctoral-level psychologists
and psychiatrists to provide supervision vor all of the counseling and
ssychotherapy services provided under the Medicaid program. This is neither
oractically possioie nor ecconomically efficient. Where services could be
arovided. the costs would be higher and access to medically necessary
“ehabilitative services would be severely limited.

't appears from the language in this section that CMS meant to include
supervision provided by qualified “therapists™ and not just physicians,
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3)

4)

>)

6)

nsvchiatrists and psychologists. Again, we recommend removing the requirement
that a licensed practitioner of the healing arts must be authorized by the state to
diagaose in order to avoid severe restriction of the state’s ability to provide
nzeded rehabilitative services. We recommend that CMS continue to permit
states ;o determine their own definition of allowable practitioners within state law.

440.130(d) (1) (vi), Restorative services,

Covered rehebilitative services under the proposed definition are
dependent upon the individual having experienced a functional loss and having
had the capability to perform the function in the past. The application of this
cefimiiion has the potential to be quite subjective. it will be exiremely difficult for
ovovideis to conply witi this requirernent when deiivering services to individuals
whose ecamplete histories and past furctioning levels are not known as well as in
e pivy sion of services to childeen or those whose disabilities were manifested

:he capability to perform the function in the past simply because of their age or
the developiental stage at which their disability began to impair their
functioring. We recommend that CMS make specific allowances for these
circamstances in the definition.

Section 440. 150 v) — {vii) Wilten rehabilitation pian:

I nece are ceram services that neea to be provided prior to the development of
uic wiliten rehabilitation plan o1 are an essential part of developing the written
ceneottitarion plat. Diagnostic ana hehaviorai health assessments must be
dgelivered prior o and as part of the development of the rehabititation plan.
£mergeiicy crisis intervention services may be the first behavioral healthcare
services pbrovided to a Medicaid beneficiary and must be provided where the
individual neeaus them aind without delay. When it is not clinically indicated or
reasonably possible to aeveiop a written rehabilitation plan prior to the delivery of
a service. providers should continue to be able to deliver and be reimbursed for
these assential assessments and interventions.

section 440, L300 vy Wntien rehabilitation pian:

i e cequirement that the individual must sign the rehabilitation pian will pose
a barrier in some circumstances in pioviding nieeded services to individuals who
verbatly indicate tneir agreemerit with tne written plan but refuse to sign. This is a
sitwatton which frequently arises with mentally ill individuals who have paranoid
sviptoms that kead therm w0 be suspicious and refuse to sign any documentation.
This ocewrs even when (he individual is willing to participate in the development
of renabilitative goals and are receptive to treatment. CMS should provide a
sameay wiich snecificalty zerimits providers to document this circumstance while
*hev eontinue with atterrots at ench subsequent treatment plan review to acquire
“ad stenctare or the sehabilnetion nlan,

nection 441.45(0)(1 Rehabiditative services: We would like to express our
concans regarding the nclusion of'the terin “inirinsic element”™ without adequate
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defirition of +he term or a description of how determinations would be made to
assess ahether noservice was intrinsic te another program. Additionally, there
aprears 1o not be consideration of the “act that even though other federal, state or
imee! nrograms may somaimes rrovide or identify the need for services, these
other programs may not be obligated to provide such services and there may not
e adequate funding to assure provision of such services. We believe that this
conflicis with Medicaid’s obligation to provide funding for all medically
neces:ury services coverad by the state Medicaid plan.

DCH apprecictes the opportunity to comment on this important NPRM. We look forward
to heariniz wie Saal decision ior tiie NPRM.

Sincere. v.

Mark T.oil. L ier

Division o *icdical Assistance Plans

Ce: Juay Lagebak
ChrEs Giduid
Maya Caner
APH>A




Submitter : Mrs. Melissa Lee

Organization:  Mrs. Melissa Lee

Category : Individual
Issue Areas/Comments
GENERAL
GENERAL
See Attachment
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October 12, 2007

Centers for Medicare & Medicaid Services
Attention: CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8018

To Whom It May Concern:

Reference: File code CMS-2261-P

I am a graduate student at UNC-Chapel Hill. In the last two years I have had the
privilege of working with people in clubhouses, which are community based models for
people who have mental disabilities. Threshold, in Durham, NC, is one such clubhouse.
It provides people with mental illnesses with a place to work, and it gives them a sense of
community and safety. 1 cannot emphasize how important these programs are. If they
did not exist, people with mental disabilities would no longer have a supportive
environment to thrive in.

It is my understanding that proposed regulations by CMS will withdraw services to some
of these vulnerable citizens. The proposed regulations will force clubhouses like
Threshold to shut down. By forbiding long-term supportive services for people with
mental illness, CMS will simply increase Medicaid costs. More expensive psychiatric
hospitalizations will result if community supports, like Threshold, no longer exist.

The time limited services, which CMS has proposed, clearly will not work. Itis
impossible to manage chronic illness with a short-term treatment.

Please re-evaluate your proposed regulations.
Thank you for your time and consideration.

Sincerely,

Melissa Lee, BA, OTS



CMS-2261-P-1179

Submitter : Date: 10/12/2007
Organization: QSAC INC
Category : Health Care Professional or Association

Issue Areas/Comments
GENERAL
GENERAL

I urge you to withdraw the proposed regulations regarding habilitive services for people with developmental disabilities. the regulations would eliminate critical
services that enable people with intellectual disabilities and related conditions to improve or maintain basic life skills. The regulations impose discriminatory and
arbitrary criteria to exclude people with developmental disabilities from recieving these essential services.
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Submitter : Mrs. JoAnn Dolan Date: 10/12/2007
Organization:  parent
Category : Comprehensive Outpatient Rehabilitation Facility
Issue Areas/Comments
GENERAL
GENERAL

I strongly urge you to withdraw the proposed regulations regarding habilitative services for people with developmental disabilities. The regulations would be a
serious setback to our society as it would eliminate critical services that enable people with intellectual disabilities and related conditions to improve or maintain
basic life skills. The regulations impose discriminatory and arbitrary criteria to exclude people with developmental disabilities from receiving these essential
services.
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Submitter : Ms. Helen Bailey Date: 10/12/2007
Organization :  Disability Rights Center of Maine
Category : Attorney/Law Firm
Issue Areas/Comments
GENERAL
GENERAL
See Attachment.
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: _KDI‘SABILITY
i RIGHTS CENTER

24 Stone Street » P.O. Box 2007 ¢ Augusta, Maine 04338-2007

October 12, 2007

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-2261-P

PO Box 8018

Baltimore, MD 21244-8018

Reference: File code CMS-2261-P
To Whom it May Concern:

These comments are being submitted on the Medicaid program proposed rule
regarding “Coverage for Rehabilitative Services” published in the Federal Register on
August 13, 2007.

GENERAL COMMENTS:

Regulatory Impact Ahalxsis

CMS has stated in its Regulatory Impact Analysis that this rule will not impose
any costs on State or local governments, preempt State law, or otherwise have federalism
implications,” such that the requirements of Executive Order 13132 are not implicated.
We believe this analysis to be incorrect.

Maine is one of the states that has been providing day habilitation services as a
state plan option. Not all individuals receiving services under this option will meet
eligibility requirements under the applicable waiver program and the state will incur costs
in meeting the needs of these individuals. Some other services that now receive federal
financial participation (“FFP”) will be considered intrinsic to other programs but are
actually unfunded or under funded by those programs and the state will incur direct costs
in continuing these services. Finally, this rule will have a significant impact on billing
practices. The costs to providers in altering their practices will be overwhelming, and the
cost to the state in altering its billing procedures will be significant.

Recommendation: We recommend that you revise the impact analysis and
comply with the requirements of Executive Order 13132.

MAINE’S FEDERALLY FUNDED PROTECTION AND ADVOCACY AGENCY
V/TTY: 207.626.2774 » 1.800.452.1948 ¢ FAX:: 207.621.1419



Reference to other requirements, EPSDT

As others have commented, we are concerned that these proposed regulations
make no reference to the requirements of 42 U.S.C. §§ 1396a(a)(43), 1396d(r)(5)
governing the requirements of Early Periodic Screening Diagnosis and Treatment. The
facial conflicts and inconsistencies in these regulations could result in denial of services
to children in need of those services, being children who are indeed entitled to receive
them. For this reason we join the National Health Law Program (NeHELP) and others in
urging CMS to include reference to the EPSDT requirements in this rule.

Recommendation: Insert a new paragraph in § 441.45(a) clearly stating that
states must ensure that children receive all federally-covered Medicaid rehabilitation
services when necessary to correct or ameliorate a physical or mental illness or condition.

Amend § 441.45(a)(5) to state that even when a state plan does not include certain
rehabilitative services, these services must nonetheless be made available to children
when necessary to correct a physical or mental illness or condition.

Amend § 441.45(b)(4), to specifically refer to the EPSDT statutory and regulatory
requirements, 42 U.S.C. § 1396d(r)(5), 42 C.F.R. § 440.40(b), and instruct states to
comply with them.

SPECIFIC COMMENTS:

440.130(d)(1)(v) Rehabilitation Plan

Elsewhere, in the sub-section on “written rehabilitation plan,” there is reference to
recovery goals for individuals receiving mental health or substance abuse related
rehabilitation services. The reference is encouraging, although not repeated in this sub-
section. The content of both sub-sections, however, does not promote the establishment
of recovery goals by a process that is consistent with the philosophy of recovery. We
strongly recommend that this section be revised so that the role of the individual who is
in recovery has a far more pronounced participation than mere “input.”

Recommendation: We recommend that the language of the proposed rule be
revised to reflect that the goals include recovery goals, that the goals as stated be those
that reflect the wishes of the individual, in language the individual understands and that
were developed by the individual and the qualified provider through a collaborative
process.

440.130(d)(1)(vi) Restorative Services

The preamble to the regulations includes clarification that services necessary to
maintenance of function can indeed be a reimbursable rehabilitation service if necessary
to achievement of a rehabilitation goal. This acknowledgement is absolutely critical for




children, generally, and for individuals with conditions such as mental illness or
substance abuse disorders where relapse, decompensation or other deterioration of
function are significant risks that would interfere with achievement of rehabilitation
goals. Yet the focus of this section is exclusively on improvement of function, and does
not acknowledge that services that are oriented to the ancillary, necessarily supportive
goal of maintenance of function, could be reimbursable as a rehabilitation service or
under other Medicaid options as a personal care or preventive service. For this reason we
join with others in supporting revision of this section so that it references maintenance of
function.

Recommendation:

Add the following language to proposed regulation § 440.130(d)(1)(vi): “Failure
to make measurable progress toward a particular goal within a certain time period does
not necessarily indicate that a service is not necessary to help achieve a rehabilitation
goal.”

Add the following language to, and withdraw from, proposed regulation §
440.130(d)(1)(vi): “In these instances services that provide assistance in maintaining
functioning may be considered rehabilitative enty-when necessary to prevent regression
based on a documented history and severity of illness or to help an individual achieve a
rehabilitation goal . . .”

Add a new subsection (c) to § 441.45, with the following language: “If a service
cannot be covered as a rehabilitative service, states shall determine whether the service
can be covered under another category of Medicaid services.” Also, add discussion to
Section I1.C. of the preamble to the effect that that maintenance services could qualify for
coverage under another category of services and give examples of other categories.

Delete the language at 72 Fed. Reg. at 45204, Section I1.C of the preamble stating
that “[i]f it is determined that there has been no measurable reduction of disability and
restoration of functional level, any new plan would need to pursue a different
rehabilitation strategy . . .”

440.130(d)(2) Scope of Services

This section only includes reference to medical or remedial services, and not to
restorative services, which are otherwise defined and presumably included as a
rehabilitation service.

Recommendation: The rule should be revised to include within the scope of
services reference to restorative services (with the definition, as revised, as recommended
above.

440.130(d)(3) Written Rehabilitiation Plan

We wish to reiterate the concerns expressed above, when commenting on the




definition of rehabilitation plan, and incorporate those comments and recommendations
here.

We also are concerned that this section could unwittingly promote uncoordinated
services, unnecessary and intrusive over-assessment of people with disabilities at
significant personal and financial cost and that the rule could interfere with the efforts of
states to promote coordinated, consumer friendly, accessible, non-duplicative, quality
services. Individuals with mental illness, for example, may receive rehabilitation
services from more than one provider. In an effort to assure coordination, they may
designate one of these agencies as their lead agency, responsible for conducting
assessments and developing their comprehensive plan with overall goals. Services that
support achievement of these goals may include rehabilitation and other Medicaid
reimbursable medical or personal support services, as well as non-Medicaid reimbursed
services. Each provider then works from this overall plan and assessments when
developing more specific plans for their individual service. Such a system promotes
coordination and non-duplication of services, guarantees that the goals of the individual
are fully supported and not thwarted across venues, and reduces unnecessary costly and
intrusive procedures.

We are concerned that in response to this proposed rule, should it be adopted, in
order to assure reimbursement of their services, may feel that they each must conduct
their own comprehensive assessments and may independently develop goals irrespective
of the goals included in the individual’s overall plan and may do so simply with “input”
from the individual.

Recommendation: Clarify in this section of the rule, that states are encouraged
to promote coordinated and non-duplicative services, and that the requirements of this
section can be met if the individual otherwise has a comprehensive plan and assessments,
upon which each individual provider may rely in developing plans specific to their
services.

441.45(a)(2) Rehabilitative Services

This definition limits rehabilitative services to those that reduce disability and
restore the individual to best possible functional level. As with the definition of
restorative services, on which we have commented above, this section of the rule neglects
to take into account the acknowledgement that is included in the preamble, that services
necessary to maintenance of function can indeed be reimbursable under Medicaid as a
rehabilitation service.

Recommendation: Insert language, such as is included in the preamble to this
proposed rule, describing when services that are designed to maintain function may be a
rehabilitation service.




441.45(b) FFP not available

This proposed rule would exclude coverage of services that are intrinsic elements
of programs other than Medicaid. Although the rule offers some examples of programs
for which services would be construed to be intrinsic elements, the rule is lacking in
sufficient guidance. ~After reviewing these proposed regulations several interested
parties in Maine have discussed them in a variety of forums. The interpretations of what
the rule would exclude were extraordinarily divergent both in terms of what constituted
“programs other than Medicaid” and what was an “intrinsic element.” Under the
circumstances, the risks are significant that individuals could be wrongfully denied
Medicaid coverage for needed services, in preference for the liability of an alternative
program that could be unfunded or underfunded.

We also share NeHELP’s and the Bazelon Center’s interpretation of the proposed
rule that it conflicts with other laws, most notably IDEA. For these reasons we join in the
following recommendation.

Recommendation: § 441.45(b) should be withdrawn, because it conﬂlcts with
the EPSDT requirements and other parts of the Medicaid statute.

In the alternative:

Omit the intrinsic element test as a general exclusion and define explicitly and
narrowly those exclusions (not including services otherwise available under IDEA or
EPSDT) that are based upon another the legal obligation of another entity to pay for the
exact service for that individual. This would not permit a denial of service to an
individual who may have a generalized claim for services from a program that delivers
services on a discretionary basis or that caps expenditures.

441.45(b)(1)(i) Therapeutic Foster Care

The manner in which this propose rule designs reimbursement for therapeutic
foster care threatens the fidelity of the therapeutic foster care model that has been tested
for effectiveness. Little will be gained in costs and much will be lost by the children
whom this model serves if the services need be unbundled as proposed. We recognize
that Medicaid is not designed to pay for room and board, and these costs should not be
included. Otherwise “therapeutic foster care” should be recognized as a rehabilitation
service, with states establishing provider requirements to assure quality and having the
option to develop an appropriate rate for reimbursement that does justice to the model.

Recommendation: Delete reference to therapeutic foster care in the context of
uncovered services, include it as a covered service with a notation that the rate may not
include the costs of room and board.



441.45(b)(2)(i) Habilitation Services

This proposed rule excludes habilitation services as a rehabilitation option. It
does not state what type of day habilitation services may be provided on behalf of
persons with mental retardation or other related conditions under the rehabilitation and
clinic options, as OBRA 89 would straightforwardly require, before any action is taken
against states that offer state plan option habilitation services. Maine is one such state.

And although Maine has provided alternatives, not all individuals currently
receiving services under its day habilitation option would be covered by the waivers or be
able to receive the currently covered services under alternative options. Until such time
that CMS establishes by rule what habilitation services may be covered “as a
rehabilitation” or clinic service (as opposed to excluding habilitation services) to replace
the current services for the individuals covered, it should not be taking this adverse
action.

Furthermore, the explanation provided for habilitation services is dangerously
subject to an interpretation that the service is actually defined by the diagnosis of the
individual receiving the service, such that all individuals with mental retardation might be
improperly excluded.

Recommendation: Delete this reference to habilitation services as an excluded
service.

441.45(b)(3) Recreational or Social Activities

The preamble includes several examples of social, recreational, and pre-
vocational type services that could in fact be considered rehabilitation services.
Reference to the distinction in this section would be helpful, to assure that these services
are not wrongfully denied. The section should also include the language regarding
maintenance of function.

Recommendation: Import language from the preamble into this section that
demonstrates how social, recreational and pre-vocational type services can be
rehabilitative and include reference to maintenance of function.

Thank you for consideration of these comments.

Sincerely,

Helen M. Bailey, Esq.
Public Policy Director

HMB/st




CMS-2261-P-1182

Submitter : Ms. LISA AMES Date: 10/12/2007
Organization: PARENT
Category : Comprehensive Outpatient Rehabilitation Facility
Issue Areas/Comments
GENERAL
GENERAL

It is imperative that CMS withdraw, revise and re-issue the regulations proposed under Section 441.45(b)(2), with greater clarity as to the implications for
children and adolescents with special needs who are currently receiving necessary medical services here in Pennsylvania.

As written, these proposed regulations raise questions as to whether the federal government will use them to force Pennsylvania to restrict these vital
services for our children.

It is also urged that CMS provide opportunity for public comment.

Sincerely,

LISA AMES
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CMS-2261-P-1183

Submitter : Mr. Arne Duncan Date: 10/12/2007
Organization:  Board of Education for the City of Chicago
Category : Local Government
Issue Areas/Comments
Background .
Background

On behalf of the Board of Education for the City of Chicago ! would like to present to the Centers for Medicare and Medicaid Services (CMS) our comments on
CMS s proposed rule 2261 regarding rehabilitative services.

We believe that proposed rule 2261, as published in the Federal Register on August 13, 2007, is contrary to established federal Medicaid law and totally without
any legal basis. The Social Security Act includes the following language when addressing rehabilitative services: Any medical or remedial services (provided in a
facility, a home, or other setting) recommended by a physician or other licensed practitioner of the healing arts, within the scope of their practice under State law,
for maximum reduction of physical or mental disability and restoration of an individual to the best possible functional level. [Social Security Act, Section
1905(a)(13)] As the Bazelon Center for Mental Health Law points out, the fact that Medicaid-covered services are commonly available to Medicaid enrollees
through other funding sources has never been considered a reason to deny a Medicaid-covered person a Medicaid-covered service.
[http://www.bazelon.org/issues/medicaid/9-05TalkingPoints.htm] Like Bazelon, we believe the proposed change would undermine the very purpose of the
program, eroding coverage for and therefore access to services needed by many of our most vulnerable citizens.

Therefore, we respectfully request that CMS retract this proposed rule to the extent that it applies to school-based rehabilitative services and/or Medicaid
administrative activities provided to or on behalf of children with disabilities.

Our strong objections to rule 2261 are described in more detail, below.
Proposed Elimination of School-Based Rehabilitative Services

Proposed rule 2261 redefines Medicaid reimbursable rehabilitative services and, among other things, excludes from Medicaid reimbursement the rehabilitative
services that are intrinsic elements of programs other than Medicaid, such as& education& . We cannot believe that CMS intends to find that Medicaid services
delivered in an educational setting are not reimbursable; the rule should be revised to avoid this conclusion.

CMS failed to define the term intrinsic elements , as used in the proposed rule, leading to an easy conclusion that CMS intends to use this proposed rule to
eliminate all Medicaid reimbursement for rehabilitative services and administrative activities provided in a school setting. However, the proposed regulation
states, In ?440.130(d)(5), consistent with the provisions of section 1905(a)(13) of the Act, we propose that rehabilitative services may be provided in a facility,
home, or other setting. For example, rehabilitative services may be furnished in freestanding outpatient clinics and to supplement services otherwise available as an
integral part of the services of facilities such as schools, community mental health centers, or substance abuse treatment centers. Research shows that healthy
students have better attendance and perform better in school, academically. In full support of this research, Chicago now has nineteen school-based health clinics
sponsored jointly with hospitals and clinics. We are committed to expanding our linkages to social service agencies through a network of community schools.

The attempt by CMS to reduce specific federal costs in fact creates reimbursement disincentives for schools to provide wrap-around services where they are
intrinsic elements of programs other than Medieaid, such as & education .

Collections of Information
Requirements

Collections of Information Requirements

Overall, Chicago Public Schools (CPS) currently serves 52,000 students with disabilities and health related needs by providing 1,000 case managers and
counsclors as well as 1,600 clinical professionals ineluding social workers, psyehologists, nurses, speech pathologists, physical and occupational therapists and
hearing/vision technicians to these students at over 600 school sites. We provide these services not only to eomply with federal Individuals with Disabilities
Education Act (IDEA) requirements, but because we know that health is a prerequisite to success in sehool as measured in No Child Left Behind goals.
Furthermore, the policy of Early Prevention Screening Diagnosis and Treatment (EPSDT) will contribute to the life-long goal of reducing future health needs and
costs for our communities. Reports have shown that states are not fully eomplying with EPSDT requirements and need more, not less, collaborative assistance
from their local partners in sehools and health clinics.

CPS also currently provides and receives Medicaid reimbursement for the health screening, evaluation and therapeutic services we directly provide each year to
approximately 25,000 Medicaid-eligible children with chronic disabilities that impede them from participation in normal activities of daily living, including
education. Rule 2261 states, This proposed regulation is designed to clarify the broad general language of the current regulation to ensure that rehabilitative
services are provided in a coordinated manner that is in the best interest of the individuals, are limited to rehabilitative purposes and are furnished by qualified
providers. CPS related service providers (i.e. occupational and physical therapists, psychologists, social workers, etc.) are qualified and hold appropriate state
licensure to provide rehabilitative services which is in the best interest of the students receiving a service.

Children with disabilities served by CPS are entitled access to a free and appropriate public education under IDEA. CPS makes every effort, in accordance to
IDEA, to ensure that these children have access to an education with their peers in the least restrictive environment, as determined by each student s specific health
care and special education needs. No one can reasonably dispute that providing these services in schools is a significant financial benefit to the Medicaid program
and an important enhancement to the health and well-being of our nation.

According to Dr. Vemon K. Smith of Health Management Associates based on CBO Medicaid Baseline, March 2007, the elderly and disabled account for 26% of
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enrollees but 68% of Medicaid spending, while children account for 48% of enrollees but only 19% of spending. A goal to slow the growth in costs in the long
run would be to slow the demand for treatment in such areas as chronic disease including diabetes and obesity, asthma and depression. Proactive cost containment
involves assuring that reimbursement systems reward higher performance in areas like disease management and other care management approaches, not sending
patients to higher cost treatment alternatives in emergency rooms, hospitals and doctor s offices.

GENERAL

GENERAL
SEE ATTACHMENT

Provisions of the Proposed Rule

Provisions of the Proposed Rule

CMS has historically taken the position that services provided pursuant to IDEA are education services and, therefore, not subject to Medicaid reimbursement.
However, in 1988 the United States Supreme Court made it perfectly clear, in Bowen v. Massachusetts (47 U.S. 879), that Medicaid is responsible for paying for
medically necessary services provided by education programs to Medicaid-eligible children with disabilities.

In Bowen, the Supreme Court upheld a determination by the United States Court of Appeals, First Circuit, that it is the nature of the services, not what the

services are called or who provides them that determines whether the services qualify for Medicaid reimbursement. Based on this decision, CMS caanot determine
that a service is not eligible for Medicaid reimbursement by calling a medical service education or by pointing out that the services are provided by education
personnel. Likewise, if the nature of a school-based service is medical or therapeutic, CMS cannot determine that the service is not eligible for Medicaid
reimbursement by labeling it as an intrinsic element of an education program.

Subsequent to the Bowen decision, the United States Congress amended federal Medicaid law, at Section 1903(c) of the Social Security Act, to further clarify
Medicaid s responsibility to pay for school-based health services provided in accordance with IDEA. Proposed rule 2261 that would exclude Medicaid
reimbursement for school-based health services because they are identified as intrinsic elements of an education program appears to be an effort by CMS to
blatantly defy current Medicaid law as established by the United States Congress and United States Supreme Court.

CMS s proposed rule 2261 may also have the impact of circumventing the federal Medicaid laws and rules requiring EPSDT services for children. EPSDT
requires state Medicaid agencies to provide health services to children when the services are determined medically necessary through EPSDT screenings. Medicaid
must pay for the health services even if the services are not included in the State s plan for Medicaid. This would include rehabilitative services; however,
proposed Rule 2261 may be interpreted by CMS to preclude reimbursement for rehabilitative service when provided through an education program, such as IDEA.
This is clearly not the intent of Congress.

Proposed Elimination of Transportation Services

Proposed rule 2261 would eliminate Medicaid reimbursement for transportation services that are provided for under the rehabilitative services option (rehab option)
under a state s plan for Medicaid.

The Illinois School-Based Health Services program, including school-based transportation services, is included under the rehab option in the State plan for
Medicaid. The Illinois State plan was approved by CMS and allows Medicaid payments for school-based transportation services provided for a child with a
disability using a specially adapted bus and only on days that the child receives a medical service identified in the IEP and the child s specialized transportation
needs are specifically identified in the IEP.

Under proposed rule 2261, CMS seems to imply that transportation services are not appropriate rehabilitative services under the rehab option and that elimination
of reimbursement for the services is the appropriate remedy to correct the state plan amendments that CMS previously approved. This approach is extreme,
unreasonable and fundamentally unfair to school districts unless CMS is only requiring that the State Medicaid agency to amend the State plan to provide for
school-based transportation services under an alternative section. This can be done without any disruption in current school-based transportation services or
Medicaid revenue.

Provisions of the Proposed Rule

Provisions of the Proposed Rule

Imposition of Proposed Requirements for Rehabilitation Plans

If proposed rule 2261 s interpreted by CMS to allow continued Medicaid reimbursement for school-based rehabilitative services, CPS staff would be required by
the proposed rule to develop and implement individualized rehabilitation plans which may be duplicative of the individualized education programs (IEP) required
under IDEA.

CPS believes that the IEP developed in accordance with IDEA should satisfy CMS s stated intent to ensure that rehabilitative services are medically necessary and
designed and coordinated to lead to maximum reduction of the student s physical or mental disability and restoration of the student to the best functional level.

The IEP process includes student progress evaluation and monitoring standards as well as extensive due process protections for students and their families.
Therefore, CMS should clarify that the IEP will satisfy Medicaid requirements for rehabilitation service.

Response to Comments

Response to Comments
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Unless these requirements above are clarified, the rule could result in the elimination of all of the Medicaid reimbursements to the Chicago Public Schools for a
loss of $38 million annually. In that case, CPS cannot support proposed rule 2261 and we, hereby, request that CMS retract the proposed rule in its entirety.
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