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Carolinas Medical Center
University

March 15, 2007

Leslie Norwalk

Acting Administrator

Centers for Medicare & Medicaid Services
200 Independence Avenue, S.W., Room 445-G
Washington, DC 20201

Re: (CMS-2258-P) Medicaid Program, Cost Limit for Providers Operated by Units of
Government and Provisions to Ensure the Integrity of Federal-State Financial Partnership, (Vo.
72, NO. 11), January 18, 2006

Dear Ms. Norwalk:

Carolinas Medical Center-University strongly opposes the radical change in the above
rule especially the proposed definition of a public hospital. Requiring all units of government to
have general taxing authority when for over 10 years CMS approved the NC definition of a public
hospital is unfair and a complete change in CMS policy. North Carolina hospitals should not be
expected to be able to adjust to this change by September 1, 2007, the effective date of the rule.

Carolinas Medical Center-University requests CMS to withdraw this proposal regulation
or provide a definition more consistent with what the agency has approved for North Carolina for
the last 10 years. If this is not done, Carolinas Medical Center-University asks for a more
reasonable effective date than September 1, 2007. North Carolina will need at least 18 to 24
months from June 30 to find alternatives to fund the North Carolina Medicaid program.

Resp@ly submitted,
Paul S. Franz /‘7

Executive Vice President
Operations

PF:sd

Ce: Senator Elizabeth Dole
Senator Richard Burr
Congresswoman Sue Myrick
Congressman Mel Watt




/37
(2)

THE
OuTeR BANKS
HosPITAL

March 106, 2007

Leslie Norwalk

Acting Administrator

Centers for Medicare & Medicaid Scrvices
200 Independence Avenue, S.W., Room 445-G
Washington, DC 20201

Re: (CMS-2238-P) Medicaid Program; Cost Limit for Providers Operated by Units of
Government and Provisions 1o Ensure the Integriry of Federal-State Finuncial Partnership, (Vo.
72.NO. 1), January 18, 2006

Dear Ms. Norwalk:

Outer Banks Hospital is appreciative of the opportunity to comment on the Centers for Medicare
and Medicaid Services’ proposed rule. We oppose this rule and will highlight the harm its
proposed policy changes would cause to our hospital and patients we serve.

The Outer Banks Hospital (TOBH) i1s a 19 bed, Critical Access Hospital (CAH), located in Nags
Head. North Carolina on the famous Outer Banks. This unique coastal region of Dare County
has a population of 34,000 (swelling to 275.000 in summer). TOBH is part of University Health
Systems of Eastern Carolina.

It is estimated that prior to obtaining CAH status in March 2000, the proposed rule would
decrease TOBH s reimbursement by about $750 thousand. Potential loss following CAH
conversion is estimated at about $220 thousand. As a small CAH, every dollar of reimbursement
ts critical to the ongoing viability of our hospital. Given our location, we are the only hospital
provider in a large geographic arca, which makes us a vital part of protecting our community’s
health and welfare. Proposed legislation that reduces our reimbursement, weakens the hospital
and jeopardizes our ability to fulfill our mission of serving the community.

The rule represents a substantial departure from long-standing Medicaid policy by imposing new
restrictions on how states fund their Medicaid program. The rule further restricts how states
reimburse hospitals. These changes would cause major disruptions to our state Medicaid
program and hurt both providers and beneficiaries.

The proposed rule puts forward a new and restrictive definition of “unit of government.” In order
for a public hospital to meet this new definition. it must demonstrate that it has generally
applicable taxing authority or is an integral part of a unit of government that has generally
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applicable taxing authority. Hospitals that do not meet this new definition would not be allowed
to centify expenditures to state Medicaid programs. Nowhere in the Medicaid statute, however. is
there any requirement that a “unit of govemment™ have “generally applicable taxing authority.”
This new restrictive definition would disqualify many long-standing truly public hospitals from
certitying their public expenditures. There is no basis in federal statute that supports this
proposed change in definition.

Existing federal Medicaid regulations allow North Carolina hospitals to receive payments to
offsct a portion of the costs incurred when caring for Medicaid patients. Even with these
payments, however. hospital Medicaid revenues for most North Carolina hospitals still fall
significantly short of allowable Medicaid costs. [f the proposed rule is implemented and, as a
result, this important hospital funding stream is eliminated, those losses would be exacerbated.
Hospitals would be forced cither to raisc their charges to insured paticents or to reduce their costs
by eliminating costly but under-reimbursed services. The first choice would raise health
insurance costs by an estimated four percent. The second would eliminate needed services. not
just for Medicaid patients but also for the entire community. Eliminating those services likely
would result in the climination of almost 3,000 hospital jobs. That reduced spending and those
lost jobs would be felt in local economics and the resulting economic loss to the State of North
Carohina has been estimated at over S600 million and almost 11.000 jobs.

The proposed eftective date for this rule is Sept. 1, 2007. If this devastating rule is not
withdrawn, North Carolina hospitals will losc approximately $340 million immediately. The
results of that would be disastrous, as we have shared in this comment letter. State Medicaid
agencies and hospitals would need time to react and plan in order to even partially manage such
a huge loss of revenue. The immediate implementation of this rule would result in major
disruption of hospital services in our state.

Sincerely, pe

/A

D. Van Snyﬁi’. Ir.
President

cC: Senator Elizabeth Dole
Senator Richard Burr
Congressman Walter B. Jones
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University Health Systems of Eastern Carolina..

Orrice  March 16, 2007
OF THE
Presivent  Leslie Norwalk
Acting Administrator
Centers for Medicare & Medicaid Services
200 Independence Avenue, S.W., Room 445-G
Washington, DC 20201

Re: (CMS-2258-P) Medicaid Program; Cost Limit for Providers Operated by
Units of Government and Provisions to Ensure the Integrity of Federal-State
Financial Partnership, (Vo. 72, NO. 11), January 18, 2006

Dear Ms. Norwalk:

Chowan Hospital is appreciative of the opportunity to comment on the Centers for
Medicare and Medicaid Services’ proposed rule. We oppose this rule and will
highlight the harm its proposed policy changes would cause to our hospital and
patients we serve.

Chowan Hospital is a 25 bed, Critical Access Hospital, offering a 40 bed skilled
nursing facility, located in Edenton, North Carolina. Serving a seven county area
in north eastern North Carolina, Chowan is a system hospital of University Health
Systems of Eastern Carolina.

It is estimated that the proposed rule would decrease reimbursement to Chowan
Hospital by almost $100 thousand. This decrease would serve to lessen the
already fragile operating margin of the hospital. The curtailment of several
community programs would result from such a decrease.

The rule represents a substantial departure from long-standing Medicaid policy by
imposing new restrictions on how states fund their Medicaid program. The rule
further restricts how states reimburse hospitals. These changes would cause major
disruptions to our state Medicaid program and hurt both providers and
beneficiaries.

The proposed rule puts forward a new and restrictive definition of “unit of
government.” In order for a public hospital to meet this new definition, it must
demonstrate that it has generally applicable taxing authority or is an integral part
of a unit of government that has generally applicable taxing authority. Hospitals
that do not meet this new definition would not be allowed to certify expenditures
to state Medicaid programs. Nowhere in the Medicaid statute, however, is there
any requirement that a “unit of government” have “generally applicable taxing
authority.” This new restrictive definition would disqualify many long-standing
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truly public hospitals from certifying their public expenditures. There is no basis
in federal statute that supports this proposed change in definition.

Existing federal Medicaid regulations allow North Carolina hospitals to receive
payments to oftset a portion of the costs incurred when caring for Medicaid
patients. Even with these payments, however, hospital Medicaid revenues for
most North Carolina hospitals still fall significantly short of allowable Medicaid
costs. If the proposed rule is implemented and, as a result, this important hospital
funding stream is eliminated, those losses would be exacerbated. Hospitals would
be forced either to raise their charges to insured patients or to reduce their costs
by eliminating costly but under-reimbursed services. The first choice would raise
health insurance costs by an estimated four percent. The second would eliminate
needed services, not just for Medicaid patients but also for the entire community.
Eliminating those services likely would result in the elimination of almost 3,000
hospital jobs. That reduced spending and those lost jobs would be felt in local
economies and the resulting economic loss to the State of North Carolina has been
estimated at over $600 million and almost 11,000 jobs.

The proposed effective date for this rule is Sept. 1, 2007. If this devastating rule is
not withdrawn, North Carolina hospitals will lose approximately $340 million
immediately. The results of that would be disastrous, as we have shared in this
comment letter. State Medicaid agencies and hospitals would need time to react
and plan in order to even partially manage such a huge loss of revenue. The
immediate implementation of this rule would result in major disruption of hospital
services in our state.

Sincerely,

Effrey N. Saékrison, FACHE

President

cc: Senator Elizabeth Dole
Senator Richard Burr
Congressman G. K. Butterfield
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P.O. Box 260

LARRY H. CHEWNING
Chief Executive Officer

March 8, 2007

Ms. Leslie Norwalk

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-2258-P

Post Office Box 8017

7500 Security Boulevard

Baltimore, Maryland 21244-8017

RE: (CMS-2258-P) Medicaid Program: Cost Limit for Providers Operated by
Units of Government and Provisions to Ensure the Integrity of Federal-
State Financial Partnership, (Vo. 72, No. 11), January 18, 2006

Dear Ms. Norwalk:

I am the Chief Executive Officer of Sampson Regional Medical Center. We are a
146-bed rural community hospital in Clinton, North Carolina. We appreciate the
opportunity to comment on the CMS proposed rule. Sampson Regional Medical
Center opposes this rule. I would like to highlight the impact of this rule and its
severe detriment to our hospital and ultimately the patients we serve.

Please allow me to briefly describe the demographics of our hospital seiting. We
are the sole hospital for Sampson County, North Carolina serving approximately
80,000 people. Sampson County is the largest county geographically in the state
of North Carolina (slightly larger than the state of Rhode Island). Revenue from
the Medicaid program accounts for twenty percent (20%) of gross revenue. We
are currently paid, on average, twenty-three cents (23¢) for every dollar billed to
the Medicaid program. Our hospital is clearly a “poster-child” for a safety net
hospital. Over the last three (3) years, the hospital’s operating margin has
averaged less than one percent (1%). The impact of the rule currently proposed
by CMS will eliminate approximately 1.4 million dollars in reimbursement to our
hospital. This will create an environment of a negative operating margin and
negative cash flow. If this happens, the leadership of our rural community
hospital will have to strategically determine which vital patient care services we
should curtail in order to keep the hospital doors open.

Sampson Regional Medical Center
Phone (910) 590-8716 Fax (910) 590-2321

Clinton, North Carolina 28329-0260
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Ms. Norwalk
March 8, 2007
Page 2

This rule represents a substantial departure from long-standing Medicaid policy
by imposing new restrictions on how states fund their Medicaid program. This
rule further restricts how states reimburse hospitals; clearly, these changes will
cause major disruptions to North Carolina’s Medicaid program and ultimately
harm providers and patients sponsored by the Medicaid program. In making its
proposal, CMS fails to provide data that supports the need for the proposed
restrictions and the dramatic reductions.

Our hospital, as does the North Carolina Hospital Association and other public
hospitals in our state, believes that this drastic budget cut for safety net hospitals
bypasses the congressional approval process and comes on the heels of vocal
congressional opposition to CMS’ plan to regulate in this area. Last year, 300
members of the House of Representatives and 55 United States Senators signed
letters to HHS Secretary Mike Leavitt opposing this end run around Congress to
restrict Medicaid payment. Currently, the House of Representatives and the
United States Senate are again voicing this opposition. As I write this letter, I am
aware of 226 House members and 43 Senators who have signed letters opposing
this rule moving forward.

My recommendation in this matter is very straightforward. I strongly urge CMS
to promptly withdraw this rule. My concerns lie in four (4) areas:

e The Limitation on Reimbursement of Governmentally (Public) Operative
Providers

This rule proposed to limit reimbursement for government hospitals to the
cost of providing services to Medicaid patients, and restricts states from
making supplemental payments to these safety net hospitals through
Medicaid Upper Payment Limit (UPL) programs. Nearly 27 years ago,
Congress moved away from cost-based reimbursement for the Medicaid
program, arguing that the reasonable cost-based reimbursement formula
contained no incentives for efficient performance. Since then, hospital
reimbursement systems have evolved following the model of the Medicare
program and its use of prospective payment systems. These reimbursement
systems are intended to improve efficiency by rewarding hospitals that can
keep costs below the amount paid. Many state Medicaid programs have
adopted this method of hospital reimbursement, yet COS is proposing to
resurrect a cost-based limit that Congress long ago declared less efficient.

In proposing a cost-based reimbursement system for government hospitals,
CMS also fails to define allowable costs. We are very concerned that, in CMS’
zeal to reduce federal Medicaid spending, important costs such as graduate



Ms. Norwalk
March 8, 2007
Page 3

medical education and physician on-call services or clinic services would not
be recognized and therefore would no longer be reimbursed.

CMS also fails to explain why it is changing its position regarding the
flexibility afforded to states under the UPL program. CMS, in 2002 court
documents, described the UPL concept as setting aggregate payment amounts
for specifically defined categories of health care providers and specifically
defined groups of providers, but leaving to the states considerable flexibility to
allocate payment rates within those categories. Those documents further note
the flexibility to allow states to direct higher Medicaid payment to hospitals
facing stressed financial circumstances. CMS reinforced this concept of state
flexibility in its 2002 UPL final rule. But CMS, in this current proposed rule,
is disregarding without explanation its previous decisions that grant states
flexibility under the UPL system to address the special needs of hospitals
through supplemental payments.

The Narrowing of The Definition of The Public Hospital

The proposed rule puts forward a new and restrictive definition of “unit of
government”, such as a public hospital. Public hospitals that meet this new
definition must demonstrate they are operated by a unit of government or are
an integral part of a unit of government that has taxing authority. Hospitals
that do not meet this new definition would not be allowed to certify
expenditures to state Medicaid programs. Contrary to CMS’ assertion, the
statutory definition of “unit of government” does not require “generally
applicable taxing authority.” This new restrictive definition would no longer
permit many public hospitals that operate under public benefit corporations
or many state universities from helps states finance their share of Medicaid
funding. There is no basis in federal statute that supports this proposed
change in definition. '

The Restrictions on Intergovernmental Transfers and Certified Public
Expenditures

The proposed rule imposes significant new restrictions on a state’s ability to
fund the non-federal share of Medicaid payments through intergovernmental
transfers (IGTs) and certificated public expenditures (CPEs). There is no
authority in the statute for CMS to restrict IGTs to funds generated from tax
revenue. CMS has inexplicably attempted to use a provision in current law
that limits the Secretary’s authority to regulate IGTs as the source of
authority that all IGTs must be made from state or local taxes. Not only is the
proposed change inconsistent with historic CMS policy, but it is another
instance in which CMS has inappropriately interpreted the federal statute.
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March 8, 2007
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CPEs are restricted as well, so only hospitals that meet the new definition of
public hospital and are reimbursed on a cost basis would be eligible to use
CPEs to help states fund their programs. These restrictions would result in

fewer dollars available to pay for needed care for the nation’s most vulnerable
people.

o The Absence of Data or Other Factuél Support for CMS’s Estimate of Program
Savings

CMS is required to examine relevant data to support to need to change
current policy. The proposed rule estimates that the policy changes will result
in $3.87 billion in spending cuts over the next five (5) years. But CMS fails to
provide any relevant data or facts to support this conclusion. CMS claims to
have examined Medicaid financing arrangements across the country and has
identified state financing practices that do not comport with the Medicaid
statute. CMS, however, provides no information on which states or how many
states are employing questionable financing practices. The public, without
access to such data, has not been given the opportunity to meaningfully
review CMS’ proposed changes, calhng into question CMS’ adherence to
administrative procedure.

We oppose the rule and strongly urge that CMS permanently
withdraw it. If these policy changes are implemented, our hospital’s health
care safety net will unravel and healthcare services for millions of our nation’s
most vulnerable people will be jeopardized.

Sincerely,

LHC/cb

Cc:  Senator Elizabeth Dole
Senator Richard Burr
Congressman Bob Etheridge
Congressman Mike McIntyre
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MEMORIAL HOSPITAL Post Office Box 1890 ¢ 321 Mulberry Street, SW ¢ Lenoir, NC 28645-1890
The Quality You Trust, The Caring You Deserve Tel (828) 757-5100 » Fax (828) 757-5512

March 15, 2007

Leslie Norwalk

Acting Administrator

Centers for Medicare & Medicaid Services
200 Independence Avenue, S.W., Room 445-G
Washington, DC 20201

Re: (CMS-2258-P) Medicaid Program; Cost Limit for Providers Operated by Units of
Government and Provisions to Ensure the Integrity of Federal-State Financial Partnership, (Vo.
72, NO. 11), January 18, 2006

Dear Ms. Norwalk:

As a Vice President of Caldwell Memorial Hospital in Lenoir, North Carolina, I appreciate this
opportunity to comment on the Centers for Medicare & Medicaid Services’ proposed rule. We
oppose this rule and will highlight the harm its proposed policy changes would cause to our
hospital and the patients we serve.

The rule represents a substantial departure from long-standing Medicaid policy by imposing new
restrictions on how states fund their Medicaid program. The rule further restricts how states
reimburse hospitals. These changes would cause major disruptions to our state Medicaid
program and hurt both providers and beneficiaries.

The proposed rule puts forward a new and restrictive definition of “unit of government.” In order
for a public hospital to meet this new definition, it must demonstrate that it has generally
applicable taxing authority or is an integral part of a unit of government that has generally
applicable taxing authority. Hospitals that do not meet this new definition would not be allowed
to certify expenditures to state Medicaid programs. Nowhere in the Medicaid statute, however, is
there any requirement that a “unit of government” have “generally applicable taxing authority.”
This new restrictive definition would disqualify many long-standing truly public hospitals from
certifying their public expenditures. There is no basis in federal statute that supports this
proposed change in definition.

Existing federal Medicaid regulations allow North Carolina hospitals to receive payments to
offset a portion of the costs incurred when caring for Medicaid patients. Even with these
payments, however, hospital Medicaid revenues for most North Carolina hospitals still fall
significantly short of allowable Medicaid costs. If the proposed rule is implemented and, as a
result, this important hospital funding stream is eliminated, those losses would be exacerbated.
Hospitals would be forced either to raise their charges to insured patients or to reduce their costs
by eliminating costly but under-reimbursed services. The first choice would raise health
insurance costs by an estimated four percent. The second would eliminate needed services, not
just for Medicaid patients but also for the entire community. Eliminating those services likely
would result in the elimination of almost 3,000 hospital jobs. That reduced spending and those
lost jobs would be felt in local economies and the resulting economic loss to the State of North
Carolina has been estimated at over $600 million and almost 11,000 jobs.
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Specifically for our hospital, the loss of this program would mean a loss of $1,120, 140 in annual
revenue. At the present time, even with the existing Medicaid MRI payment, this sole
community hospital is operating slightly in a loss position for the first half of this fiscal year.

We are hard it by the impact of the loss of furniture jobs and the recent “drop off” that is
occurring with transitional benefits for these out of work people. Our bad debt and charity care
has climbed from $10 million in 2006 to an expected $12 million in 2007. Additional reductions
in revenue will impact our ability to provide basic services in this community.

The proposed effective date for this rule is Sept. 1, 2007. If this devastating rule is not
withdrawn, North Carolina hospitals will lose approximately $340 million immediately. The
results of that would be disastrous, as we have shared in this comment letter. State Medicaid
agencies and hospitals would need time to react and plan in order to even partially manage such
a huge loss of revenue. The immediate implementation of this rule would result in major
disruption of hospital services in our state.

We oppose the rule and strongly and urge that CMS permanently withdraw it. If these policy
changes are implemented, the state’s health care safety net will unravel, and health care services
for thousands of our state’s most vulnerable people will be jeopardized.

Sincerely,

bl foidlrny

Donald Gardner
Vice President/Chief Financial Officer

cc: Senator Elizabeth Dole
Senator Richard Burr
Representative Patrick McHenry
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Mitchell County Hospital

90 Stephens Street * P.O. Box 639 * Camilla, Georgia 31730
{229) 336-5284 = FAX (229) 336-7278

Leslie V. Norwalk, Esq.

Acting Administrator

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Hubert H. Humphrey Building - Room 445-G
200 Independence Ave, SW

Washington, DC 20201

Re: Comments for CMS-2258-P, Medicaid Program; Cost Limit for Providers
Operated by Units of Government and Provisions to Ensure the Integrity of the
Federal-State Financial Partnership

Dear Ms. Norwalk:

As administrator of Mitchell County Hospital, 1 am writing to oppose the proposed
Medicaid regulation published on January 18, 2007, CMS-2258-P (“the Proposed Rule”).
The Proposed Rule jeopardizes significant Medicaid support payments for our hospital,
funding that is key to our continued financial viability.

Mitchell County Hospital is owned by the Mitchell County Hospital Authority and is
operated pursuant to a long-term lease management agreement with John D. Archbold
Memorial Hospital. We also operate a nursing home and several rural health centers that
provide key healthcare services to our community, and, last year, we provided more than
$2.3 million in healthcare services to the uninsured, providing access to those who often
have nowhere else to turn.

Overall, we estimate the Proposed Rule would result in a net loss of $1.5 million to
Mitchell County Hospital and our related healthcare entities.

Because of the drastic negative impact to our facilities and the patients who depend on us
for their care, we strongly oppose the Proposed Rule and ask that CMS withdraw this
proposed rule change.

Sincerely,

Mark Kimball
Administrator

CC: Senator Chambliss
Senator Isakson

Congr cssman BiShqa‘zqicatec] with ]o]m D. Archbold Memorial Hospita]
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OPI TRIBE

- Benjamin H. Nuvamsa
‘ . CHAIRMAN
' .

Todd Honyaoma, Sr.
VICE CHAIRMAN

Leslie V. Norwalk, Esq.

Acting Administrator

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-2258-P

P. O. Box 8017

Baltimore, MD 21244-8017

Subject: (CMS-2258-P) Medicaid Program; Cost Limit for Providers Operated by Units
of Government and Provisions to Ensure the Integrity of Federal-State Financial
Partnership, (72 Federal Register 2236), January 18, 2007

Dear Ms. Norwalk:

I am President of the Hopi Health Advisory Council established by the Hopi Tribe. Our
Council had oversight over the continued development of comprehensive health services
on the Hopi Reservation. We appreciate this opportunity to comment on the Centers for
Medicare & Medicaid Services’ (CMS) proposed rule published on January 18, 2007 at
72 Federal Register 2236. As currently written, we oppose the proposed rule and would
like to offer suggested regulatory language that we believe will address tribal concerns
consistent with existing CMS policy.

Statements made by the Acting Administrator, Deputy Administrator and other CMS
officials during the most recent meeting of the Tribal Technical Advisory Committee
made it clear that it was CMS’s intent that this proposed rule have no effect on the
opportunity of Indian Tribes and Tribal organizations to participate in financing the non-
Federal portion of medical assistance expenditures for the purpose of supporting certain
Medicaid administrative services, as set forth in State Medicaid Director letters of
October 18, 2005, as clarified by the letter of June 9, 2006. Unfortunately, we are
convinced that, as written, the proposed rule would, in fact, negatively affect such
participation. We discuss our concerns and offer proposed solutions below.

P.0. BOX 123—KYKOTSMOVI, AZ.— 86039— (928) 734-3000




Criteria for Indian Tribes to Participate

The proposed rule attempts to make clear that Indian Tribes may participate by
specifically referencing them in proposed section 433.50(a) (1). However, as currently
proposed, an Indian Tribe would only be able to participate if it has “generally applicable
taxing authority,” a criteria applied to all units of government referenced here. Although
in principle Indian Tribes do enjoy taxing authority, as with all other matters about Indian
Tribes, the law is complex and fraught with exceptions. To impose this requirement will
burden each State with trying to understand the specific status of each Indian Tribe and to-
make decisions about the taxing authority of the Tribe — a complex matter often the
subject of litigation between Indian Tribes and States. A requirement to make such
determinations will almost certainly negatively affect the willingness of States to enter
into cost sharing agreements with Indian Tribes since an error in the determination
regarding this undefined term could have potentially negative effects for the State.

Since other provisions of the proposed rule address the limitatiofis on the type of funds
that may be used, other funds of the Indian Tribe, including funds transferred to the Tribe
under a contract or compact pursuant to the Indian Self-Determination and Education
Assistance Act, Pub. L. 93-638, as amended, should be acceptable without regard to
whether they derive from “generally applicable taxing authority.” Accordingly, we
propose the following amendment to the proposed language for section 433.50(a) (1) (i):

(1) A unit of government is a State, a c1ty a county, a special
purpose district, or other governmental unit in the State Greluding
Indian-tribes) that has generally applicable taxing authority, and
includes an Indian tribe as defined in section 4 of the Indian Self-
Determination and Education Assistance Act, as amended, [25

U.S.C. 450b] .

Criteria for Tribal Organizations to Participate

We oppose this rule as currently written because we believe it will negatively affect the
participation of tribal organizations to perform Medicaid State administrative activities.
The CMS TTAG spent over two years working with CMS and Indian Health Service
(IHS) resulting in an October 18, 2005, State Medicaid Director (SMD) letter clarifying
that tribes and tribal organizations, under certain conditions, could certify expenditures as
the non-Federal share of Medicaid expenditures for Medicaid administrative services
provided by such entities. However, the proposed rule does not reflect that the criteria
approved by CMS recognizing tribal organizations as a unit of government eligible to
incur expenditures of State plan administration eligible for Federal matching funds. As
part of these comments, we have enclosed a copy of the SMD’s letter of October 18,
2005, and clarifying SMD letter dated June 9, 2006. *

1 The October letter contained the incorrect footnote that said ISDEAA funds cannot be
used for match. But the SMD letter dated June 9, 2006, corrected this error. “[T]he
Indian Health Service has determined that ISDEAA funds may be used for certified



Under the proposed rule, participation will be available only if two conditions are
satisfied:

(1)  the unit that proposes to contribute the funds is eligible under the proposed
amendment to 42 C.F.R. § 433.50(a) (1); and

2) the contribution is from an allowable source of funds under the newly proposed
section 447.206.

Most tribal organizations will not meet the proposed standard for criteria (1). The basic
participation requirement in proposed 433.50(a) (1) sets a new standard for the eligibility
of the unit that will exclude many tribal organizations by imposing a requirement that
there be “taxing authority” or “access [to] funding as an integral part of a unit of
government with taxing authority which is legally obligated to fund the health care
provider’s expenses, liabilities, and deficits . . ..” The new proposed rule at 433.50(a) (1)
provides:

(i) A unit of government is a State, a city, a county, a special
purpose district, or other governmental unit in the State (including
Indian tribes) that has generally applicable taxing authority.

(ii) A health care provider may be considered a unit of
government only when it is operated by a unit of government as
demonstrated by a showing of the following:

(A) The health care provider has generally applicable
taxing authority; or

(B) The health care provider is able to access funding as
an integral part of a unit of government with taxing authority
which is legally obligated to fund the health care provider’s
expenses, liabilities, and deficits, so that a contractual arrangement
with the State or local government is not the primary or sole basis
for the health care provider to receive tax revenues.

In the explanation of the proposed rule, the problem is exacerbated in the discussion of
section 433.50. Many tribal organizations are not-for-profit entities. The explanation of
the rule suggests that not-for-profit entities “cannot participate in the financing of the
non-Federal share of Medicaid payments, whether by IGT or CPE, because such
arrangements would be considered provider-related donations.”

public expenditures under such an arrangement [MAM] to obtain federal Medicaid

matching funding.”)

2/ The language in proposed 447.206(b) that provides an exception for IHS and
tribal facilities from limits on the amounts of contributions uses language
consistent with the October 18, 2005, State Medicaid Director Letter (“The -
limitation in paragraph (c) of this section does not apply to Indian Health Service
facilities and tribal facilities that are funded through the Indian Self-
Determination and Education Assistance Act (Pub. L. 93-638”).




None of these criteria: taxing authority; governmental responsibility for expenses,
liabilities and deficits; nor a prohibition on being a not-for-profit are limitations
contained in the October 18, 2005 SMD letter. None of these criteria are consistent with
the governmental status of tribal organizations carrying out programs of the IHS under
the Indian Self-Determination and Education Assistance Act ISDEAA), which is the
basis of the State Medicaid Director letters.

The proposed rule imposes significant new restrictions on a state’s ability to fund the
non-federal share of Medicaid payments through intergovernmental transfers (IGTs) and
certified public expenditures (CPEs). Furthermore, we believe there is no authority in the
statute for CMS to restrict cost sharing to funds generated from tax revenue. CMS has
inexplicably attempted to use a provision in current law that limits the Secretary’s
authority to regulate cost sharing as the source of authority that all cost sharing must be
made from state or local taxes. The proposed change is inconsistent with CMS policy as
outlined in the October 18, 2005 and the June 9, 2006 SMD letters.

Based on the comments made by Leslie Norwalk during the TTAG meeting February 22,
2007, it is clear that the proposed rule regarding conditions for inter-governmental
transfers was not intended by the Department to overturn any part of the SMD letters of
October 18, 2005, and June 9, 2006, regarding Tribal participation in MAM. This was
further confirmed by Aaron Blight, Director Division of Financial Operations, CMSO,
on a conference call held with the CMS TTAG policy subcommittee as well as the
second day of the CMS TTAG meeting held on February 23.

We therefore suggest that the regulations be amended to include the criteria contained in
the October 18, 2005 SMD letter as a new (C) to 433.50(a) (1) (ii), as follows:

(C) The health care provider is an Indian Tribe or a Tribal
organization (as those terms are defined in section 4 of the Indian
Self-Determination and Education Assistance Act (ISDEAA); 25
U.S.C. 450b) and meets the following criteria:

(1) If the entity is a Tribal organization, it is—

(aa) carrying out health programs of the IHS,
including health services which are eligible for reimbursement by
Medicaid, under a contract or compact entered into between the
Tribal organization and the Indian Health Service pursuant to the
Indian Self-Determination and Education Assistance Act, Pub. L.
93-638, as amended, and

(bb) either the recognized governing body of an
Indian tribe, or an entity which is formed solely by, wholly owned
or comprised of, and exclusively controlled by Indian tribes.

(2) The cost sharing expenditures which are certified
by the Indian Tribe or Tribal organization are made with Tribal
sources of revenue, including funds received under a contract or
compact entered into under the Indian Self-Determination and
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Education Assistance Act, Pub. L. 93-638, as amended, provided
such funds may not include reimbursements or payments from
Medicaid, whether such reimbursements or payments are made on
the basis of an all-inclusive rate, encounter rate, fee-for-service, or
some other method.

The caveat to paragraph (2) above regarding the source of payments was added to
expressly address a new limitation that CMS proposed on February 23, 2007, with regard
to approving the Washington State Medicaid Administrative Match Implementation Plan
to exclude any “638 clinics that are reimbursed at the all-inclusive rate from participation
in the tribal administrative claiming program.” No such exclusion was ever contemplated
by CMS when it sent the SMD letters referred to earlier. Such an exclusion would
swallow the rule that allows Indian Tribes and Tribal organizations to participating in
cost sharing.

This new requirement could be interpreted as undermining the commitment made in the
SMD letters, which had no such limitation, notwithstanding hours of discussion among
CMS, Tribal representatives, and IHS about how reimbursement for tribal health
programs is calculated. There was an understanding that the all-inclusive rate does not
include expenditures for the types of activity covered by Administrative Match
Agreements and therefore avoids duplication of costs. CMS well knows that most Indian
Health Service and tribal clinics are reimbursed under an all-inclusive rate. We have to
hope that instead this is another instance in which the individuals responding to
Washington State were simply “out-of-the-loop” regarding the extensive discussions with
the TTAG prior to the issuance of the SMD letter.

We appreciate the challenges that face a large bureaucracy like CMS in making sure that
all of its employees are equally well informed. Given that this request to Washington
State reflects yet another breakdown in internal communication, we believe that the
caveat at the end of the (C)(2) is essential (or some other language that makes clear that
the form of Medicaid reimbursement received by an Indian Tribe or Tribal organization
will not disqualify it from participating in cost sharing).

We appreciate the opportunity to comment and appreciate thoughtful consideration of

these comments.

Sincerely,

T b LA

Robert Sakiestewa, Jr., Chairman
Hopi Health Advisory Council

Cc: National Indian Health Board
Mr. Benjamin H. Nuvamsa, Chairman, Hopi Tribe




Ms. Marlene Sekaquaptewa, President, Arizona Indian Council on Aging
Mr. Melvin George, President, Hopi Elderly Organization

Mr. Herman G. Honanie, Director, Dept. of Community Health Services
Mr. Leon A. Nuvayestewa, Sr., Director, Office of Elderly Services

File
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CHowaN HosprtaL
University Health Systems of Eastern Carolina..

Orrice March 16, 2007
OF THE
Peesivent  Leslie Norwalk
Acting Administrator
Centers for Medicare & Medicaid Services
200 Independence Avenue, S.W., Room 445-G
Washington, DC 20201

Re: (CMS-2258-P) Medicaid Program, Cost Limit for Providers Operated by
Units of Government and Provisions to Ensure the Integrity of Federal-State
Financial Partnership, (Vo. 72, NO. 11), January 18, 2006

Dear Ms. Norwalk:

Chowan Hospital is appreciative of the opportunity to comment on the Centers for
Medicare and Medicaid Services’ proposed rule. We oppose this rule and will
highlight the harm its proposed policy changes would cause to our hospital and
patients we serve.

Chowan Hospital is a 25 bed, Critical Access Hospital, offering a 40 bed skilled
nursing facility, located in Edenton, North Carolina. Serving a seven county area
in north eastern North Carolina, Chowan is a system hospital of University Health
Systems of Eastern Carolina.

It is estimated that the proposed rule would decrease reimbursement to Chowan
Hospital by almost $100 thousand. This decrease would serve to lessen the
already fragile operating margin of the hospital. The curtailment of several
community programs would result from such a decrease.

The rule represents a substantial departure from long-standing Medicaid policy by
imposing new restrictions on how states fund their Medicaid program. The rule
further restricts how states reimburse hospitals. These changes would cause major
disruptions to our state Medicaid program and hurt both providers and
beneficiaries.

The proposed rule puts forward a new and restrictive definition of “unit of
government.” In order for a public hospital to meet this new definition, it must
demonstrate that it has generally applicable taxing authority or is an integral part
of a unit of government that has generally applicable taxing authority. Hospitals
that do not meet this new definition would not be allowed to certify expenditures
to state Medicaid programs. Nowhere in the Medicaid statute, however, is there
any requirement that a “unit of government” have *‘generally applicable taxing
authority.” This new restrictive definition would disqualify many long-standing
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truly public hospitals from certitying their public expenditurcs. There is no basis
in federal statute that supports this proposed change in definition.

Existing tederal Medicaid regulations allow North Carolina hospitals to receive
payments to offset a portion of the costs incurred when caning for Medicaid
patients. Even with these payments, however, hospital Medicaid revenues for
most North Carolina hospitals still fall significantly short of allowable Medicaid
costs. If the proposed rule is implemented and, as a result, this important hospital
funding stream is eliminated, those losses would be exacerbated. Hospitals would
be forced either to raise their charges to insured patients or to reduce their costs
by eliminating costly but under-reimbursed services. The first choice would raise
health insurance costs by an estimated four percent. The second would eliminate
needed services, not just for Medicaid patients but also for the entire community.
Eliminating those services likely would result in the elimination of almost 3,000
hospital jobs. That reduced spending and those lost jobs would be felt in local
economies and the resulting economic loss to the State of North Carolina has been
estimated at over $600 million and almost 11,000 jobs.

The proposed effective date for this rule is Sept. 1, 2007. If this devastating rule is
not withdrawn, North Carolina hospitals will lose approximately $340 million
tmmediately. The results of that would be disastrous, as we have shared in this
comment letter. State Medicaid agencies and hospitals would need time to react
and plan in order to cven partially manage such a huge loss of revenue. The
immediate implementation of this rule would result in major disruption of hospital
services in our state.

Sincerely,
szrey N. Sagkrison, FACHE
President
cc: Senator Elizabeth Dole

Senator Richard Burr
Congressman G. K. Butterfield
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March 13, 2007

Leslie Norwalk

Acting Administrator

Centers for Medicare & Medicaid Services
200 Independence Avenue, S.W., Room 445-G
Washington, DC 20201

Re: (CMS-2258-P) Medicaid Program; Cost Limit for Providers Operated by Units of
Government and Provisions to Ensure the Integrity of Federal-State Financial
Partnership, (Vo. 72, No. 11), January 18, 2006

Dear Ms. Norwalk:

I am sending this letter on behalf of Jasper County Hospital, Rensselaer, Indiana, where 1
~ hold the position of Vice President of Financial Services/Chief Financial Officer. We
appreciate this opportunity to comment on the Centers for Medicare & Medicaid
Services’ (CMS) proposed rule. We oppose this rule and would like to highlight the
harm its proposed policy changes would cause to our hospital and the patients we serve.

The rule represents a substantial departure from long-standing Medicaid policy by
imposing new restrictions on how states fund their Medicaid program. The rule further
restricts how states reimburse hospitals. These changes would cause major disruptions to
our state Medicaid program and hurt providers and beneficiaries alike. And, in making
its proposal, CMS fails to provide data that supports the need for the proposed
restrictions.

CMS estimates that the rule will cut $3.9 billion in federal spending over five years. This
amounts to a budget cut for safety-net hospitals and state Medicaid programs that
bypasses the congressional approval process and comes on the heels of vocal
congressional opposition to the Administration’s plans to regulate in this area. Last year
300 members of the House of Representatives and 55 senators signed letters to Health
and Human Services Secretary Mike Leavitt opposing the Administration’s attempt to
circumvent Congress and restrict Medicaid payment and financing policy. More
recently, Congress again echoed that opposition, with 226 House members and 43
Senators having signed letters urging their leaders to stop the proposed rule from moving
forward.

We urge CMS to permanently withdraw this rule, and we would like to outline our most
significant concerns, which include: (1) the limitation on reimbursement of
governmentally operated providers; (2) the narrowing of the definition of public hospital;



(3) the restrictions on intergovernmental transfers and certified public expenditures; and
(4) the absence of data or other factual support for CMS’s estimate of savings.

Limiting Payments to Government Providers

CMS fails to explain why it is changing its position regarding the flexibility afforded to
states under the UPL program. CMS, in 2002 court documents, described the UPL
concept as setting aggregate payment amounts for specifically defined categories of
health care providers and specifically defined groups of providers, but leaving to the
states considerable flexibility to allocate payment rates within those categories. Those
documents further note the flexibility to allow states to direct higher Medicaid payment
to hospitals facing stressed financial circumstances. CMS reinforced this concept of state
flexibility in its 2002 UPL final rule. But CMS, in this current proposed rule, is
disregarding without explanation its previous decisions that grant states flexibility under
the UPL system to address special needs of hospitals through supplemental payments.

New Definition of “Unit of Government”

The proposed rule puts forward a new and restrictive definition of “unit of government,”
such as a public hospital. Public hospitals that meet this new definition must demonstrate
they are operated by a unit of government or are an integral part of a unit of government
that has taxing authority. Hospitals that do not meet this new definition would not be
allowed to certify expenditures to state Medicaid programs. Contrary to CMS’ assertion,
the statutory definition of “unit of government” does not require “generally applicable
taxing authority.” This new restrictive definition would no longer permit many public
hospitals that operate under public benefit corporations or many state universities from
helping states finance their share of Medicaid funding. There is no basis in federal statute
that supports this proposed change in definition.

Restrictions on Intergovernmental Transfers (IGTs) and Certified Public
Expenditures (CPEs)

The proposed rule imposes significant new restrictions on a state’s ability to fund the
non-federal share of Medicaid payments through intergovernmental transfers (IGTs) and
certified public expenditures (CPEs). There is no authority in the statute for CMS to
restrict IGTs to funds generated from tax revenue. CMS has inexplicably attempted to
use a provision in current law that limits the Secretary’s authority to regulate IGTs as the
source of authority that a// IGTs must be made from state or local taxes. Not only is the
proposed change inconsistent with historic CMS policy, but it is another instance in
which CMS has inappropriately interpreted the federal statute.

CPEs are restricted as well, so only hospitals that meet the new definition of public
hospital and are reimbursed on a cost basis would be eligible to use CPEs to help states
fund their programs. These restrictions would result in fewer dollars available to pay for
needed care for the nation’s most vulnerable people.




Insufficient Data Supporting CMS’s Estimate of Spending Cuts

CMS is required to examine relevant data to support the need to change current policy.
The proposed rule estimates that the policy changes will result in $3.87 billion in
spending cuts over the next five years. But CMS fails to provide any relevant data or
facts to support this conclusion. CMS claims to have examined Medicaid financing
arrangements across the country and has identified state financing practices that do not
comport with the Medicaid statute. CMS, however, provides no information on which
states or how many states are employing questionable financing practices. The public,
without access to such data, has not been given the opportunity to meaningfully review
CMS’ proposed changes, calling into question CMS’ adherence to administrative
procedure.

We oppose the rule and strongly urge that CMS permanently withdraw it. If these policy
changes are implemented, the nation’s health care safety net will unravel, and health care
services for millions of our nation’s most vulnerable people will be jeopardized.

Sincerely,

Jeffrey D. Webb
Vice President of Financial Services




