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2. ASC Payable Procedures (Exclusion Critcria) 

CMS, in its rcvised CY 2008 ASC paymcnt system, proposes to include all procedures that do not pose a significant safety risk when performed in an ASC and 
do not rcquire an overnight stay. Like MedPAC, the Komen Foundation endorscs this policy proposal. Wc urge the agency to consistently evaluate procedures 
based on thcsc two criteria, and do so through an opcn, public process. 

We thank thc agcncy for listcning to those who commented on the CY 2007 Update to ASC Procedures List, and corrected the omission of CPT codes 19290 and 
19291 (Prcoperative placement of needle wire, breast), from the ASC-approved procedures list for CY 2007. We tmst that thc agency will make the same 
correction to the list of CY 2008 covcrcd procedures. In addition, wc are pleascd that in CY 2008, CPT codes 19000 and 19001 (Puncture, aspiration of breast 
cyst), have been added to thc list of ASC covcrcd procedures. (We regret, however, that these procedures are not listed in the CY 2007 OPPS final rule as being 
covcrcd by Medicare in CY 2007.) 

Komen also extends our apprcciation to the agency for adding CPT code 19297 (Placement of radiotherapy afterloading balloon catheter into the breast for 
interstitial radioelement application following partial mastectomy, includes imaging guidance; concurrent with partial mastectomy), to the list of ASC approved 
procedures in CYs 2007 and 2008. However, we arc extremely troubled by thc drastic rate reduction from CY 2007 to CY 2008 proposed for a related procedure, 
CPT code 19298 (Placcmcnt of radiotherapy afterloading brachytherapy catheters (multiple tube and button type) into the breast for interstitial radioclement 
application following (at the time of or subsequent to) partial mastectomy, includes imaging guidance) (88%). We are also concerned about the reductions for 
other procedures listed in thc chart below, all of which are absolutely critical to the early detection of breast cancer and improving the quality of life for breast 
cancer survivors: 

APC HCPCSICPT Dcscriptor Percent Reduction From 2007 Rate to 2008 Proposed Rate 
0005 19100 Biopsy of brcast; pcrcutaneous, necdlc core, not using imaging guidance (18%) 
0005 19102 Biopsy of breast; pcrcutaneous, nccdlc core, using imaging guidance (18%) 
0658 19103 Biopsy of breast; pcrcutaneous, automated vacuum assistcd or rotating biopsy device, using imaging guidance (18%) 
0029 19297 Placement of radiotherapy afterloading balloon catheter into thc breast for interstitial radioelement application following partial mastectomy, includes 
imaging guidance; concurrcnt with partial mastectomy (17%) 
1524 19298 Placement of radiotherapy afterloading brachytherapy cathcters (multiple tube and button type) into the breast for interstitial radioclement application 
following (at thc time of or subsequent to) partial mastectomy, includes imaging guidance (88%) 

3. Effect on Bcneficiarics 

Undcr thc ncw mcthodology, CMS proposes to allow paymcnt of an ASC facility fee for ccrtain office-based procedures that have been, historically, excluded 
from thc ASC-approved list because thc agency agrees with commcnters that these procedurcs do not pose a significant safety risk and do not require and 
overnight stay. Howcvcr, CMS exprcsscs conccrn that allowing office-based procedures to be performed in an ASC may provide incentives for physicians to 
convert their oflices into ASCs or to move office based procedures to the ASC setting. While we understand CMS desire not to induce inappropriate shifts in 
site of services, we believe that for a given procedure, physicians must be able to determine what setting is most appropriate given the patient s specific condition. 
Although physicians may bc able to perform a particular procedure in hisher office, some patients are sicker or more frail and may require the additional 
infrastructure and safeguards that an ASC can provide to help ensure safe and effective 

ASC Ratesetting 

ASC Ratesetting 

Dcar Acting Administrator Norwalk: 

Tbc Susan G. Komen Breast Cancer Foundation is pleased to have thc opportunity to provide the Centers for Medicare & Medicaid Scrvices (CMS) with 
comments on thc proposcd changes to thc Ambulatory Surgery Center (ASC) payment methodology for CY 2008. 

The Komen Foundation is a global lcadcr in the war against breast cancer. Foundcd in 1982, the Komcn Foundation is now compriscd of 121 Affiliates 
nationwide, thrce intcmational Affiliates and 75,000 voluntccrs. Komen has invcstcd more than $630 million dollars for brcast cancer research, education, 
scrccning and treatment programs, and actively addresses the gaps and disparities in the needs of the medically undcrserved. 

The Foundation appreciates the work CMS has done in the past to help ensure access to quality breast health care and breast cancer care. Our main points 
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pertaining to the CY 2008 proposal arc the following: 

" We fully support CMS s stated belief that the care setting (or place of service) should be the most clinically appropriate setting as determined by the doctor and 
patients in consultation. 

" We strongly urge CMS to reassess the migration assumptions cmbedded in thc new CY2008 revised ASC payment methodology. At a reimbursement rate of 
62% of thc hospital outpaticnt prospective paymcnt (OPPS) rate, we believe there will bc vcry little. if any, migration into the ASC setting. 

" In order to ensure Medicare beneficiary access and availability of surgical procedures in the ASC setting, we urge CMS to adopt a fair and reasonable conversion 
factor to adequately reimburse ASCs for thcir services. 

" We request that the agency revise the ASC exclusion criteria to align more closely with the recommendations put forth by the Medicare Payment Advisory 
Commission (MedPAC) in their March 2004 report to Congrcss. Specifically, we support the inclusion of all procedures that do not pose a significant safety risk 
when performcd in an ASC and do not require an overnight stay. 

1. ASC Rcimburscmcnt Ratcs 

Congrcss has givcn thc Dcparhnent of Health and Human Services (HHS) broad authority to dcvelop a new Medicare payment system for ambulatory surgical 
centers. We support CMS proposal to replace the current ASC system with one based on OPPS procedure groups (APCs) and relative weights, so that procedures 
provided in ASCs are more closely aligned with those provided in hospital outpatient departments. The Komen Foundation is concerned, however, with CMS 
proposal to set ASC paymcnt at no morc than 62 perccnt of thc OPPS ratcs in 2008, and cvcn lcss in 2009. This payment rate reprcsents a sharp reduction for 
numcrous breast health services that are currently being safely providcd in ASCs. We strongly believe the agcncy has a responsibility to make sure that any 
changcs to thc ASC system do not havc an adverse impact on patient access or physician ability to choose appropriate sites of service for paticnt care. 

A. Migration Assumptions/Budget Neutrality: Wc understand that the Medicare Modernization Act of 2003 (MMA) dictates that ehanges to the ASC payment 
system must be made in a budget neutral manner. CMS interprets this to mean that spending on ASC services remains the same under the reviscd system as it 
would have without the changcs. To achicve this, CMS proposes to multiply the hospital outpatient conversion factor by a budget neutrality adjustment of 0.62. 
Wc belicvc that the assumptions used to arrive at that figurc should bc reexamined. It is essential that the budget ncutrality provisions in MMA be interpreted 
and applicd to includc cost savings that will be realized from any shift of services currently performed in hospital outpatient departments (HOPDs) to ASCs 
following the implcmentation of thc new paymcnt systcm. Otherwisc, if budget neutrality is applied only to ASC services, the rcsult will be substantial cuts in 
ASC reimburscmcnt that will significantly undcrmine thc ab 

CY 2008 ASC Impact 

CY 2008 ASC Impact 

A. Migration Assumptions/Budget Ncutrality: Wc undcrstand that the Medicare Modernization Act of 2003 (MMA) dictates that changes to the ASC payment 
systcm must be madc in a budget neutral manner. CMS intcrprets this to mean that spending on ASC services remains the same under the revised system as it 
would have without thc changcs. To achieve this, CMS proposes to multiply the hospital outpatient conversion factor by a budget ncutrality adjustment of 0.62. 
We bclieve that the assumptions used to arrive at that figure should be re-examined. It is essential that the budget neutrality provisions in MMA be interpreted 
and applied to include cost savings that will be realized from any shift of services currently performed in hospital outpatient departments (HOPDs) to ASCs 
following thc implcmentation of the new payment system. Otherwise, if budget neutrality is applied only to ASC services, the result will be substantial cuts in 
ASC reimburscrnent that will significantly undcrmine the ability of ASCs to serve as an alternative site of service, and more importantly, will likely have a 
ncgative impact bencficiary access to carc. CMS should cxamine the consequences of the new ASC payment system on all sites of care and adopt alternative 
methodologics to detcrmine the conversion factor. 

GENERAL 

GENERAL 

Scc attachmcnt 
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November 6,2006 

Centers for Medicare & Medicaid Services 
Department of Health & Human Services 
A'ITN: CMS - 1506-P or CMS -4 125-P 
PO BOX 801 1 
Baltimore, MD 2 1244- 1850 

To whom it may concern, 

I agree that the list of procedures that are eligible for payment in an ASC 
facility should be expanded. 

I oppose the proposed rule for the revised payment system for Ambulatory 
Surgery Centers scheduled for implementation on January 1 2008 for the 
following reasons: 

Physicians must retain the ability to choose which type of facility best 
meets their patients' needs clinically. 
Patients should not be forced to limit their choices of procedure 
facilities. 
In order for ASC's to survive they must be adequately compensated 
for their services, comparable to hospital reimbursement, not 38% 
less. 
ASC's have proven to be more economical for the patient due to the 
higher charge for the same procedure performed in a hospital setting. 
ASC's are more convenient for patients, and safer due to documented 
lower infection rates compared to hospitals. 
These proposed changes would force smaller ASC's to close. This 
would further limit patient choices and adversely impact the lives of 
the health care employees in those facilities. 

Sincerely yours, 

Linda Taibel 
Business Manager 
DSA Surgery Center 
75 15 Main Street Suite 240 
Houston TX 77030 



Submitter : Dr. Paul Friedman Date: 11/06/2006 

Organization : DermSurgery Associates 

Category : Physician 

Issue AreaslComments 

GENERAL 

GENERAL 

Centers for Medicarc & Medicaid Services 
Department of Health & Human Services 
ATTN: CMS-1506-P2 
P.O. Box 801 1 
Baltimore, MD 21244-1 850 

November 6,2006 

To whom it may conccm: 

1 am writing to exprcss my conccm about the proposed changes to the ASC payment schedule. I feel that the changes regarding ASC costs and payment are based 
on inaccurate assumptions. As it stands, inaccurate rates in hospital outpatient methodology are being camed into ASC payment schedules. Site of service 
decisions should not be forced to be based on financial factors rather than clinicat appropriateness. These proposed payment changes would limit the transition of 
procedurcs associated with ASC scttings and also limit beneficiary acccss. Please consider these points in your review of the proposed changes to the ASC 
paymcnt systcm. 

Sincerely, 

Paul M. Fricdman, MD 
DermSurgery Associates 
7515 Main Strcet. Suitc 240 
Houston, Tcxas 77030 
7 13-79 1-9966 
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To whom it may concern: 

I am a partner at Digestive Disease Associates LTC (my practice) and part owner of Berks 

Center For Digestive Health, L.P. where I perform the majority of the outpatient procedures 

on my patients. The Berks Center for Digestive Health is an important part of the high 

quality health care I am able to provide in Berks County. I perform over 10,000 procedures 

on an outpatient basis each year. There is no way that the hospitals in this area would be 

able to perform the amount of procedures that are currently performed in our community 

without the Berks Center. Further our commitment to quality care and service excellence 

can be demonstrated through quality measures and patient satisfaction surveys. Below I 

have included some of the hlstory of ASCs, why I believe that they represent a very positive 

development for patients and physicians in this country and what my concerns are with the 

proposed Medicare payment system. I hope you will take the time to read these comments. 

The experience of ASCs is a rare example of a successful transformation in health care 

delivery. Thlrty years ago, virtually all surgery was performed in hospitals. Waits of weeks or 

months for an appointment were not uncommon, and patients typically spent several days in 

the hospital and several weeks out of work in recovery. In many countries, surgery is still like 

this today, but not in the United States. 

Both today and in the past, physicians have led the development of ASCs. The first facility 

was opened in 1970 by two physicians who saw an opportunity to establish a hlgh-quality, 

cost-effective alternative to inpatient hospital care for surgcal services. Faced with 

frustrations like schedulmg delays, h t e d  operating room availability, slow operating room 
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turnover times, and challenges in obtaining new equipment due to hospital budgets and 

policies, physicians were loolung for a better way - and developed it in ASCs. 

Physicians continue to provide the impetus for the development of new ASCs. By operating 

in ASCs instead of hospitals, physicians gain the opportunity to have more direct control 

over their surgcal practices. In the ASC setting, physicians are able to schedule procedures 

more conveniently, are able to assemble teams of specially-trained and hlghly s u e d  staff, 

are able to ensure the equipment and supplies being used are best suited to their technique, 

and are able to design fachties tailored to their specialty. Simply stated, physicians are 

striving for, and have found in ASCs, the professional autonomy over their work 

environment and over the quality of care that has not been available to them in hospitals. 

These benefits explain why physicians who do not have ownership interest in ASCs (and 

therefore do not benefit financially from performing procedures in an ASC) choose to work 

in ASCs in such high numbers. 

Overview 

The broad statutory authority granted to the Secretary to design a new ASC payment system 

in the Medicare Modernization Act of 2003 presents the MeQcare program with a unique 

opportunity to better align payments to providers of outpatient surgical services. Given the 

outdated cost data and crude payment categories underlying the current ASC system, I 

welcome the opportunity to h k  the ASC and hospital outpatient department (HOPD) 
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payment systems. Although the HOPD payment system is imperfect, it represents the best 

proxy for the relative cost of procedures performed in the ASC. 

In the comments to follow, I focus on three basic principles: 

> maximizing the alignment of the XSC and HOPD payment systems eliminate dstortions 
between the payment systems that could inappropriately influence site of service 
selection, 

> ensuring beneficiary access to a wide range of surgcal procedures that can be safely and 
efficiently performed in the ASC, and 

)i establishing fair and reasonable payment rates to allow beneficiaries and the Medicare 
program to save money on procedures that can be safely performed at a lower cost in 
the ASC than the HOPD. 

Alignment of ASC and HOPD Payment Policies 

Aligning the payment systems for ASCs and hospital outpatient departments wdl improve 

the transparency of cost data used to evaluate outpatient surgical services for Medicare 

beneficiaries. The benefits to the taxpayer and the h4edicare consumer will be maximized by 

a l i p g  the payment policies to the greatest extent permitted under the law. Whde I 

appreciate the many ways in which the agency proposes to align the payment system, I am 

concerned that the hkage  is incomplete and may lead to further dstortions between the 

payment systems. hfany policies applied to payments for hospital outpatient services were 

not extended to the ASC setting, and these inconsistencies undermine the appropriateness 



- 4  - November 9,2006 

of the APC relative weights, create disparities in the relationship between the ASC and 

HOPD payment rates, and embed in the new payment system site of service incentives that 

will cost the taxpayer and the beneficiary more than necessary. 

There are many components of the regulation where a more complete alignment of the 

ASC and HOPD payment systems is appropriate. Below is an overview of the major areas 

where further refinement of the proposed rule is warranted. These issues are discussed in 

greater detail under the relevant section headmg in the text to follow. 

P Procedure list: HOPDs are eligible for payment for any service not included on the 
inpatient only list. The CMS proposal would limit a physician's abrlity to determine 
appropriate site of service for a procedure excludes many surgical procedures 
appropriate for the ASC setting. 

Treatment of unlisted codes: Providers occasionally perform services or procedures 
for which CPT does not provide a specific code and therefore use an unlisted procedure 
code identify the service. HOPDs receive payment for such unlisted codes under OPPS; 
ASCs should also be eligible for payment of selected uds ted  codes. 

i=. Different payment bundles: Several of the policies for packagmg ancillary and other 
procedure costs into the RSC payment bundle result in discrepancies between service 
costs represented in the APC relative weight. For example, when HOPDs perform 
services outside the surgcal range that are not packaged, they receive additional 
payments for whch ASCs should also be eligible. 

> Cap on office-based payments: CMS proposes to cap payment for certain ASC 
procedures commonly performed in the office at the physician practice expense payment 
rate. No such,limitation is applied to payments under the OPPS, presumably because 
the agency recopzes  the cost of a procedure varies dependmg on the characteristics of 
the beneficiary and the resources available at the site of service. I hkewise believe th~s  
cap is inappropriate for the ASC and should be omitted from the fmal regulation. 
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P Different measures of inflation: CMS updates the OPPS conversion factor for annual 
changes in inflation using the hospital market basket; however, the agency proposes to 
update ASC payments using the consumer price index for all urban consumers. The 
market basket is a better proxy for the inflationary pressures faced by ASCs, as it is the 
measure used by the agency to update payments to hospitals providing the same services. 

P Secondary rescaling of APC relative weights: CMS applies a budget neutrality 
adjustment to the OPPS relative weight values after they are recalibrated with new cost 
data each year. The agency proposes a secondary recalibration of the relative weights 
before they are used by ASCs. T h s  secondary recalibration wdl result in annual and 
potentially cumulative variation between ASC and HOPD payments without any 
evidence that the cost of providmg services has further dverged between settings. 

> Non-application of HOPD policies to the ASC. Over the years, CMS has 
implemented through statutory or administrative authority numerous policies to support 
services in the HOPD, including addtional payment for high-cost outliers, transitional 
corridor and hold-harmless payments to rural and sole-community hospitals, and 
payments for new technologies. While not all of these policies are appropriate for the 
ASC, surgery centers should be eligble to receive new technology pass-through 
payments. 

> Use of different billing systems: The HOPD and ASC use the UB-92 and CMS-1500, 
respectively, to submit claims to the government for services. Use of different forms 
prevents ASCs from documenting all the services provided to a Medcare beneficiary, 
therefore undermining the documentation of case mix dfferences between sites of 
service. Most commercial payors require ASCs to submit claims using the UB-92, and 
the Medcare program should likewise align the payment system at the claim level. 

Ensuring Beneficiaries' Access to Services 

Ambulatory surgery centers are an important component of beneficiaries' access to surgical 

services. As innovations in science and technology have progressed, ASCs have 

demonstrated tremendous capacity to meet the growing need for outpatient surgical services. 

In some areas and specialties, ASCs are performing more than 50% of the volume for 
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certain procedures. Sudden changes in payments for services can have a sipficant effect on 

Medicare beneficiaries' access to services predominantly performed in ASCs. 

The implementation of the revised payment system proposed by Melcare wdl result in 

significant redistribution of payments for many specialties. Because ASCs are typically 

focused on a narrow spectrum of services that require s d a r  equipment and physician 

expertise, they have a h t e d  ab~lity to respond to changes in the payment system other than 

to adjust their volume of Medicare patients. On  the one hand, for procedures such as 

ophthalmology, there is a lunited market for these services in the non-Medlcare population. 

If the facility fee is insufficient to cover the cost of performing the procedure in an ASC, 

responding to the change may mean relocating their practice to the HOPD. Such a decision 

would increase expenditures for the government and the beneficiary. On the other hand, the 

demand for services such as diagnostic colonoscopies is extremely high in the non-Medicare 

population. If ASCs determine that the payment rates for such services are too low, they 

may be able to decrease the proportion of hlelcare patients they see without reducing their 

total patient volume. In that case, beneficiaries may experience sipficant delays accessing 

important preventive services or treatment. Neither outcome is optimal for the beneficiary 

of the Medicare program. 

Establishing Reasonable Reimbursement Rates 

Medicare payment rates for ASC services have remained stagnant for nearly a decade. Over 

time, the industry has identified whlch services it can continue to offer to Melcare 
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beneficiaries through reductions in cost and improvements in efficiency. In the Medicare 

Payment Advisory Commission's first review of ASC payments in 2003, ASCs were paid 

more than the HOPD for eight of the top ten procedures most frequently performed in the 

ASC. One suggestion by the commission was that services migrated to the ASC because the 

payment rate was higher than the HOPD. However, a multi-year payment freeze on ASC 

services has turned the tables and now the HOPD rate in 2007 WLU be hgher (or the same) 

for eight of the same ten ASC procedures. The continued growth of ASCs during the 

payment freeze is a strong testament to their abihty to improve their efficiency and the 

preference of physicians and beneficiaries for an alternative to the hospital outpatient 

surgical environment. 

The impact of HOPD payments eclipsing the ASC rates has had the perverse effect of 

increasing the "cost" of the budget neutrality requirement imposed by the Medicare 

Modernization Act on the future conversion factor for ASC payments. The Lewin Group 

estimates that the inflation updates applied to the HOPD rates since passage of the MMA 

account for 40 percent of the discount required to achieve budget neutrality under the 

agency's proposed rule. This, combined with the agency's narrow interpretation of budget 

neutrality, produce an unacceptably low conversion factor for ASC payments. 

Budget Neutrality: Adopt an expansive, realistic interpretation of budget neutrality. The new payment 
system and the expansion of the i\SC list will result in migration of services from one site of service 
setting to another. ChlS has the legal authority and the fiduciary responsiblty to examine the 
consequences of the new ASC payment system on all sites of care - the physician office, ASCs, and 
HOPD. 

ASCs should comment on the possible negative effect on access to services, since the methodology 
proposed results in ;\SC payments equahg  only 62% of HOPD. 

By setting rates this low, CLIS would force doctors to move cases to the more expensive hospital setting, 
increasing the amount of money paid by Medicare beneficiaries and the government. Rather than paying 
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ASCs a set percentage of HOPD rates, the proposed rule establishes a complicated formula to link ASC 
payment to HOPD payment but does not link payment in a uniform manner. This will impede Medicare 
beneficiaries' ability to understand their real costs in alternative settings. In the words of President Bush, 
hiedicare beneficiaries need to be able to make "apples to apples" comparisons in order to increase 
transparency in the health care sector. 

ChIS failed to include on the procedure list many higher complexity services that have for years been safely 
and effectively performed in ASCs throughout the country. By not creating a truly exclusionary list, Chis 
is losing an opportunity to increase patient choice and rely on the c h c a l  judgment of the surgeon. 

Eric Zelnick, hfD 
Berks Center for Digestive Health 
[Vyomissing PA 19610 
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October 3 1, 2006 

Lcslic V. Norwalk, Esq., Acting Adminishator 
Ccntcrs for'Mcdicarc and Medicaid Services 
Department of Hcalth and Human Scrvices 
Attention: CMS- 1506-P 
Room 4 4 5 4  
Hubcrt H. Humphrey Building 
200 Indcpcndcnce Avenue, SW 
Washington, DC 20201 

Rc: CMS- 1506-P - Medicarc Program; the Ambulatory Surgical Center Payment System and CY 2008 Payment Rates 

Dcar Ms. Norwalk: 

As a practicing interventional pain physician, I am disappointed at CMS s proposed rule for ASC payments. This rule will create significant inequities between 
hospitals, ASCs, and beneficiaries access will be harmed. While this may be good for some specialties, interventional pain management will suffer substantially 
(approximatcly 20% in 2008 and approximatcly 30% in 2009 and aftcr). Thc various solutions proposed in thc rule with regards to mixing and improving thc case 
mix. ctc., arc not rcally fcasiblc for single specialty ccntcrs. CMS should also realize that in general healthcare uses, the topdown methodology or bottom-up 
methodology uscd by Mcdicarc is the primary indicator for othcr payers - cveryone following with subscqucnt cuts. Using this methodology, Mcd~care will 
removc any inccntivc for othcr insurers to pay appropriately. 

Based on this rationale, I suggcst that the proposal be rcversed and a means be established where surgery centers are reimbursed at least at the present rate and will 
not go below that rate. We understand there are multiple proposals to achieve this. If none of these proposals are feasiblc, Congress should repcal the previous 
mandate and leavc the system alone as it is now. However, inflation adjustments must be immediately reinstated. 

I hope this letter will assist in coming with appropriate conclusions that will help the elderly in the United States. 

Sincerely, 

Bhupindcr Saini. MD 
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October 3 1,2006 

Leslie V. Nonvalk, Esq., Acting Administrator 
Ccntcrs for Medicare and Medicaid Services 
Department of Health and Human Services 
Attention: CMS-1506-P 
Room 445-G 
Hubert H. Humphrey Building 
200 Independence Avenue, SW 
Washington, DC 20201 

Rc: CMS-1506-P - Medicare Program; the Ambulatory Surgical Centcr Payment System and CY 2008 Payment Rates 

Dear Ms. Nonvalk: 

As a practicing interventional pain physician, I am disappointed at CMS s proposed rule for ASC payments. This rule will create significant inequities between 
hospitals, ASCs, and beneficiaries access will be harmed. While this may be good for some specialties, interventional pain management will suffer substantially 
(approximately 20% in 2008 and approximately 30% in 2009 and after). The various solutions proposed in thc rule with regards to mixing and improving the case 
mix. etc., are not rcally fcasible for singlc specialty centers. CMS should also realize that in general healthcare uses, the topdown mcthodology or bottom-up 
mcthodology used by Medicare is the primary indicator for other payers -everyone following with subsequent cuts. Using this methodology, Medicare will 
remove any incentive for other insurers to pay appropriately. 

Based on this rationale, I suggest that the proposal be reversed and a means be established where surgery centers are reimbursed at least at the present rate and will 
not go below that rate. We understand there are multiple proposals to achieve this. If none of these proposals are feasible, Congress should repeal the previous 
mandate and leave the system alone as it is now. However, inflation adjustments must be immediately reinstated. 

I hope this letter will assist in coming with appropriate conclusions that wiIl heIp the elderly in the United States. 

Sincerely, 
Saleem Awan,MD 
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Novcmbcr 6,2006 

Honorable Mark B. McClcllan, M.D., Ph.D., Adminishator 
Ccntcrs for Mcdicarc and Medicaid Scrviccs 
Dcpartmcnt of Hcalth and Human Services 
Attcntion: CMS- 1506-P 
Room 445-G 
Hubcrt H. Humphrey Building, 
200 Independence Avcnuc, SW 
Washington. DC 20201 
Rc: CMS-1506-P2 - Medicare Program; Thc Ambulatory Surgical Ccnter Paymcnt System and CY 2008 Payment Rates 

Dear Dr. McClellan: 

As the sole manufacturcr of the VNS Thcrapy System, Cybcronics, Inc. is plcascd to submit thesc comments regarding the August 23,2006 proposed mlc to 
rcvisc thc ASC facility paymcnt system and update thc paymcnt ratcs for CY 2008. 
The VNS Thcrapy implant proccdurc is typically pcrformcd on an outpaticnt basis. Surgery is pcrformcd under gencral anesthesia and lasts approximately 1 to 2 
hours. Historically, ncurosurgcons, otolaryngologists, and gcneral and vascular surgeons have been haincd and compctently pcrformed the implant procedurc. No 
spccial opcrating room cquipment is rcquired. 
This proccdure can easily be performed in an outpatient department or an ambulatory surgical center. Based on reirnburscment, ASCs are currently providing this 
proccdurc for privatc-pay paticnts only. 
Wc would likc to offcr comments on the following provisions of the proposed mlc: 

" The 62% conversion percentage will bc a particular problcm for ASCs performing device implantation procedures for APC Codes 0039 and 0225. While the 
hospital OPPS payrncnt wcights include an allowance for the cost of implanted devices, this cost provision is known to be inadcquate even when hospitals are 
paid 100% of the OPPS ratc. 

" Wc would likc to rccornmcnd that Medicare reimburse thc ASCs 100% of the device acquisition rate portion of the APC rates and apply 62% to the procedure 
portion of the APC ratcs. Thc only efficicncies will bc achieved in the procedure eosts, and not in the acquisition cost. 

We appreciatc thc considcrablc effort CMS has put into thesc proposals to ensure that patients have equal access to care in the setting that bcst servcs the patient. 
Inappropriate rcimburscmcnt will definitely hindcr acccss to thc facilities. 

Sinccrcly, 

Max Gill 

Senior Director, Reimbursement 
Cybcronics, Inc. 
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To whom it may concern: 

I am a partner at Digestive Disease Associates LTC (my practice) and part owner of Berks 

Center For Digestive Health, L.P. where I perform the majority of the outpatient procedures 

on my patients. The Berks Center for Digestive Health is an important part of the high 

quality health care I am able to provide in Berks County. I perform over 10,000 procedures 

on an outpatient basis each year. There is no way that the hospitals in h s  area would be 

able to perform the amount of procedures that are currently performed in our community 

without the Berks Center. Further our commitment to quality care and service excellence 

can be demonstrated through quality measures and patient satisfaction surveys. Below I 

have included some of the history of ASCs, why I believe that they represent a very positive 

development for patients and physicians in this country and what my concerns are with the 

proposed hledicare payment system. I hope you will take the time to read these comments. 

The expelence of XSCs is a rare example of a successful transformation in health care 

delivery. Thlrty years ago, virtually all surgery was performed in hospitals. Waits of weeks or 

months for an appointment were not uncommon, and patients typically spent several days in 

the hospital and several weeks out of work in recovery. In many countries, surgery is sull like 

thts today, but not in the United States. 

Both today and in the past, physicians have led the development of XSCs. The first fachty 

was opened in 1970 by two physicians who saw an opportunity to establish a high-quality, 

cost-effective alternative to inpatient hospital care for surgical services. Faced with 

frustrations like scheduling delays, lirmted operating room availability, slow operating room 
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turnover times, and challenges in obtaining new equipment due to hospital budgets and 

policies, physicians were looking for a better way - and developed it in ASCs. 

Physicians continue to provide the impetus for the development of new ASCs. By operating 

in ASCs instead of hospitals, physicians gain the opportunity to have more direct control 

over theit surgical practices. In the ASC setting, physicians are able to schedule procedures 

more conveniently, are able to assemble teams of specially-trained and highly skilled staff, 

are able to ensure the equipment and supplies being used are best suited to their technique, 

and are able to design facilities tailored to theit specialty. Simply stated, physicians are 

striving for, and have found in ASCs, the professional autonomy over theit work 

environment and over the quality of care that has not been available to them in hospitals. 

These benefits explain why physicians who do not have ownership interest in ASCs (and 

therefore do not benefit financially from performing procedures in an ASC) choose to work 

in ASCs in such hgh  numbers. 

Overview 

The broad statutory authority granted to the Secretary to design a new ASC payment system 

in the Medcare Modernization Act of 2003 presents the Medcare program with a unique 

opportunity to better align payments to providers of outpatient surgical services. Given the 

outdated cost data and crude payment categories underlying the current ASC system, I 

welcome the opportunity to link the ASC and hospital outpatient department (HOPD) 
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payment systems. Although the HOPD payment system is imperfect, it represents the best 

proxy for the relative cost of procedures performed in the ASC. 

m 

In the comments to follow, I focus on three basic principles: 

k maximizing the alignment of the ASC and HOPD payment systems eluninate distortions 
between the payment systems that could inappropriately influence site of service 
selection, 

P ensuring beneficiary access to a wide range of surgical procedures that can be safely and 
efficiently performed in the ASC, and 

P establishing fair and reasonable payment rates to allow beneficiaries and the Medicare 
program to save money on procedures that can be safely performed at a lower cost in 
the ASC than the HOPD. 

Alignment of ASC and HOPD Payment Policies 

Aligning the payment systems for ASCs and hospital outpatient departments will improve 

the transparency of cost data used to evaluate outpatient surgical services for Medicare 

beneficiaries. The benefits to the taxpayer and the Medcare consumer wdl be maximized by 

aligning the payment policies to the greatest extent permitted under the law. While I 

appreciate the many ways in whlch the agency proposes to align the payment system, I am 

concerned that the linkage is incomplete and may lead to further distortions between the 

payment systems. Many policies applied to payments for hospital outpatient services were 

not extended to the ASC setting, and these inconsistencies undermine the appropriateness 
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of the APC relative weights, create disparities in the relationship between the ASC and 

HOPD payment rates, and embed in the new payment system site of service incentives that 

will cost the taxpayer and the beneficiary more than necessary. 

There are many components of the regulation where a more complete alignment of the 

ASC and HOPD payment systems is appropriate. Below is an overview of the major areas 

where further refinement of the proposed rule is warranted. These issues are discussed in 

greater detail under the relevant section heading in the text to follow. 

P Procedure list: HOPDs are eligible for payment for any service not included on the 
inpatient only list. The CMS proposal would 1-t a physician's abhty to determine 
appropriate site of service for a procedure excludes many surgical procedures 
appropriate for the ASC setting. 

> Treatment of unlisted codes: Providers occasionally perform services or procedures 
for whch CPT does not provide a specific code and therefore use an unlisted procedure 
code identi+ the service. HOPDs receive payment for such unlisted codes under OPPS; 
ASCs should also be eligble for payment of selected unlisted codes. 

> Different payment bundles: Several of the policies for packagmg ancillary and other 
procedure costs into the ASC payment bundle result in discrepancies between service 
costs represented in the APC relative weight. For example, when HOPDs perform 
services outside the surgical range that are not packaged, they receive additional 
payments for whch ASCs should also be eligible. 

P Cap on office-based payments: CMS proposes to cap payment for certain ASC 
procedures commonly performed in the office at the physician practice expense payment 
rate. No such lunitation is applied to payments under the OPPS, presumably because 
the agency recognizes the cost of a procedure varies depending on the characteristics of 
the beneficiary and the resources available at the site of service. I hkewise believe thls 
cap is inappropriate for the ASC and should be omitted from the final regulation. 
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> Different measures of inflation: CMS updates the OPPS conversion factor for annual 
changes in inflation using the hospital market basket; however, the agency proposes to 
update ASC payments using the consumer price index for all urban consumers. The 
market basket is a better proxy for the inflationary pressures faced by ASCs, as it is the 
measure used by the agency to update payments to hospitals providing the same services. 

> Secondary rescaling of APC relative weights: CMS applies a budget neutrality 
adjustment to the OPPS relative weight values after they are recalibrated with new cost 
data each year. The agency proposes a secondary recalibration of the relative weights 
before they are used by ASCs. Thts secondary recalibration wdl result in annual and 
potentially cumulative variation between ASC and HOPD payments without any 
evidence that the cost of providing services has further diverged between settings. 

P Non-application of HOPD policies to the ASC. Over the years, CMS has 
implemented through statutory or administrative authority numerous policies to support 
services in the HOPD, includng additional payment for high-cost oudters, transitional 
corridor and hold-harmless payments to rural and sole-community hospitals, and 
payments for new technologies. While not all of these policies are appropriate for the 
ASC, surgery centers should be eligible to receive new technology pass-through 
payments. 

> Use of different billing systems: The HOPD and ASC use the UB-92 and CMS-1500, 
respectively, to submit claims to the government for services. Use of different forms 
prevents ASCs from documenting all the services provided to a Medcare beneficiary, 
therefore undermining the documentation of case mix differences between sites of 
service. Most commercial payors require ASCs to submit claims using the UB-92, and 
the Medicare program should likewise align the payment system at the claim level. 

Ensuring Beneficiaries' Access to Services 

Ambulatory surgery centers are an important component of beneficiaries' access to surgcal 

services. As innovations in science and technology have progressed, ASCs have 

demonstrated tremendous capacity to meet the growing need for outpatient surgcal services. 

In some areas and specialties, ASCs are performing more than 50°/o of the volume for 
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certain procedures. Sudden changes in payments for services can have a sipficant effect on 

Medtcare beneficiaries' access to services predominantly performed in ASCs. 

The implementation of the revised payment system proposed by Medicare will result in 

sipficant redtstribution of payments for many specialties. Because ASCs are typically 

focused on a narrow spectrum of services that require similar equipment and physician 

expertise, they have a limted abihty to respond to changes in the payment system other than 

to adjust their volume of Medtcare patients. On  the one hand, for procedures such as 

ophthalmology, there is a limited market for these services in the non-Medicare population. 

If the facility fee is insufficient to cover the cost of performing the procedure in an ASC, 

responding to the change may mean relocating their practice to the HOPD. Such a decision 

would increase expenditures for the government and the beneficiary. On the other hand, the 

demand for services such as diagnostic colonoscopies is extremely high in the non-Medicare 

population. If ASCs determine that the payment rates for such services are too low, they 

may be able to decrease the proportion of Medicare patients they see without reducing their 

total patient volume. In that case, beneficiaries may experience significant delays accessing 

important preventive services or treatment. Neither outcome is optimal for the beneficiary 

of the Medtcare program. 

Establishing Reasonable Reimbursement Rates 

Medtcare payment rates for ASC services have remained stagnant for nearly a decade. Over 

time, the industry has identified whlch services it can continue to offer to Medicare 
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beneficiaries through reductions in cost and improvements in efficiency. In the Medicare 

Payment Advisory Commission's first review of ASC payments in 2003, ASCs were paid 

more than the HOPD for eight of the top ten procedures most frequently performed in the 

ASC. One suggestion by the commission was that services migrated to the ASC because the 

payment rate was higher than the HOPD. However, a multi-year payment freeze on ASC 

services has turned the tables and now the HOPD rate in 2007 will be hlgher (or the same) 

for eight of the same ten ASC procedures. The continued growth of ASCs during the 

payment freeze is a strong testament to their abihty to improve their efficiency and the 

preference of physicians and beneficiaries for an alternative to the hospital outpatient 

sut-gcal environment. 

The impact of HOPD payments eclipsing the ASC rates has had the perverse effect of 

increasing the "cost" of the budget neutrality requirement imposed by the Medicare 

Modernization Act on the future conversion factor for ASC payments. The Lewin Group 

estimates that the inflation updates applied to the HOPD rates since passage of the MMA 

account for 40 percent of the hscount required to achieve budget neutrality under the 

agency's proposed rule. This, combined with the agency's narrow interpretation of budget 

neutrality, produce an unacceptably low conversion factor for ASC payments. 

Budget Neutrality: Adopt an expansive, realistic interpretation of budget neutrality. The new payment 
system and the expansion of the ASC list will result in migration of services from one site of service 
setting to another. ChIS has the legal authority and the fiduciary responsibihty to examine the 
consequences of the new ASC payment system on all sites of care - the physician office, ASCs, and 
HOPD. 

ASCs should comment on the possible negative effect on access to services, since the methodology 
proposed results in ASC payments equaling only 62% of HOPD. 

By setting rates this low, ChlS would force doctors to move cases to the more expensive hospital setting, 
increasing the amount of money pald by hledicare beneficiaries and the government. Rather than paying 
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ASCs a set percentage of HOPD rates, the proposed rule establishes a complicated formula to h k  ASC 
payment to HOPD payment I~u t  does not link payment in a uniform manner. This will impede Medicare 
beneficiaries' abhty to understand their real costs in alternative settings. In the words of President Bush, 
hIedicare beneficiaries need to be able to make "apples to apples" comparisons in order to increase 
transparency in the health care sector. 

Chis failed to include on the procedure list many higher complexity sertlccs that have for years been safely 
and effectively performed in ASCs throughout the country. By not creating a truly exclusionary list, CMS 
is losing an opportunity to increase patient choice and rely on the c h c a l  judgment of the surgeon. 

Seth Rosenzweig, A D  
Berks Center for Digestive Health 
\%yomissing Pzi 1961 0 
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October 3 1. 2006 

Lcslie V. Nonvalk, Esq., Acting Administrator 
Ccntcrs for Mcdicarc and Mcdicaid Scrviccs 
Department of Hcalth and Human Scrviccs 
Attcntion: CMS-1506-P 
Room 4 4 5 4  
Hubcrt H. Hurnphrcy Building 
200 Indepcndence Avcnuc, SW 
Washington, DC 20201 

Rc: CMS-1506-P - Mcdicare Program; the Ambulatory Surgical Center Payment System and CY 2008 Paymcnt Rates 

Dcar Ms. Nonvalk: 

As a practicing interventional pain physician, I am disappointed at CMS s proposed rule for ASC payments. This rule will create significant inequities between 
hospitals, ASCs, and beneficiaries access will be harmed. While this may be good for some specialties, inte~entional pain management will suffer substantially 
(approxirnatcly 20% in 2008 and approximately 30% in 2009 and after). The various solutions proposed in the rule with rcgards to mixing and improving thc case 
mix. ctc., arc not rcally fcasiblc for singlc specialty ccntcrs. CMS should also realize that in general healthcare uscs, thc topdown methodology or bottom-up 
mcthodology uscd by Mcdicarc is thc primary indicator for other payers -everyone following with subsequent cuts. Using this mcthodology, Medicare will 
rcmovc any inccntivc for othcr insurcrs to pay appropriatcly. 

Bascd on this rationale, 1 suggest that the proposal be rcversed and a means bc established where surgery centers are reimbursed at least at the present rate and will 
not go below that rate. We understand therc are multiple proposals to achieve this. If none of these proposals are feasible, Congress should repcal the prcvious 
mandate and lcave the system alone as it is now. However, inflation adjustments must be immediately reinstated. 

I hope this letter will assist in coming with appropriate conclusions that will help the elderly in the United States. 

Sincercly, 

Hany Nosir, MD 
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The Susan G. Komen 
Breast Cancer Foundation 

Headquarters 

5005 LBJ Freeway 
Suite 250 
Dallas, Texas 75244 
Tel: 972.855.1600 
Fax: 972.855.1605 
Helpline: 1.800 I'M AWARE@ 
www.komen.org 

November 6,2006 

Leslie V. Nonvalk, Esq. 
Acting Administrator 
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Room 445-G 
Hubert H. Humphrey Building 
200 Independence Avenue, SW 
Washington, DC 20201 

Re: CMS-1506-P; CMS-4125-P (The Ambulatory Surgical Center Payment System 
and CY2008 Payment Rates) 

Dear Acting Administrator Nonvalk: 

The Susan G. Komen Breast Cancer Foundation is pleased to have the opportunity to provide the 
Centers for Medicare & Medicaid Services (CMS) with comments on the proposed changes to the 
Ambulatory Surgery Center (ASC) payment methodology for CY 2008. 

The Komen Foundation is a global leader in the war against breast cancer. Founded in 1982, the 
Komen Foundation is now comprised of 12 1 Affiliates nationwide, three international Affiliates and 
75,000 volunteers. Komen has invested more than $630 million dollars for breast cancer research, 
education, screening and treatment programs, and actively addresses the gaps and disparities in the 
needs of the medically underserved. 

The Foundation appreciates the work CMS has done in the past to help ensure access to quality 
breast health care and breast cancer care. Our main points pertaining to the CY 2008 proposal are 
the following: 

We fully support CMS's stated belief that the care setting (or place of service) should be the 
most clinically appropriate setting as determined by the doctor and patients in consultation. 

We strongly urge CMS to reassess the migration assumptions embedded in the new CY2008 
revised ASC payment methodology. At a reimbursement rate of 62% of the hospital 
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outpatient prospective payment (OPPS) rate, we believe there will be very little, if any, 
migration into the ASC setting. 

In order to ensure Medicare beneficiary access and availability of surgical procedures in the 
ASC setting, we urge CMS to adopt a fair and reasonable conversion factor to adequately 
reimburse ASCs for their services. 

We request that the agency revise the ASC exclusion criteria to align more closely with the 
recommendations put forth by the Medicare Payment Advisory Commission (MedPAC) in 
their March 2004 report to Congress. Specifically, we support the inclusion of all 
procedures that do not pose a significant safety risk when performed in an ASC and do not 
require an overnight stay. 

I .  ASC Reimbursement Rates 

Congress has given the Department of Health and Human Services (HHS) broad authority to 
develop a new Medicare payment system for ambulatory surgical centers. We support CMS' 
proposal to replace the current ASC system with one based on OPPS procedure groups (APCs) and 
relative weights, so that procedures provided in ASCs are more closely aligned with those provided 
in ho spital o utpatient de partments. T he Komen F oundation is concerned, ho wever, w ith C MS' 
proposal to set ASC payment at no more than 62 percent of the OPPS rates in 2008, and even less in 
2009. This payment rate represents a sharp reduction for numerous breast health services that are 
currently being safely provided in ASCs. We strongly believe the agency has a responsibility to 
make sure that any changes to the ASC system do not have an adverse impact on patient access or 
physician ability to choose appropriate sites of service for patient care. 

A_ Migration Assumptions/Bud~et Neutralitv: We understand that the Medicare Modernization 
Act of 2003 (MMA) dictates that changes to the ASC payment system must be made in a 
budget neutral manner. CMS interprets this to mean that spending on ASC services remains 
the same under the revised system as it would have without the changes. To achieve this, 
CMS proposes to multiply the hospital outpatient conversion factor by a budget neutrality 
adjustment of 0.62. We believe that the assumptions used to arrive at that figure should be 
re-examined. It is essential that the budget neutrality provisions in MMA be interpreted and 
applied to include cost savings that will be realized from any shift of services currently 
performed in hospital outpatient departments (HOPDs) to ASCs following the 
implementation of the new payment system. Otherwise, if budget neutrality is applied only 
to ASC services, the result will be substantial cuts in ASC reimbursement that will 
significantly undermine the ability of ASCs to serve as an alternative site of service, and 
more importantly, will likely have a negative impact beneficiary access to care. CMS 
should examine the consequences of the new ASC payment system on all sites of care and 
adopt alternative methodologies to determine the conversion factor. 

Thc Power of 
a Promise - 
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2. ASC Pavable Procedures (Exclusion Criteria) 

CMS, in its revised CY 2008 ASC payment system, proposes to include all procedures that do not 
pose a significant safety risk when performed in an ASC and do not require an overnight stay. Like 
MedPAC, the Komen Foundation endorses this policy proposal. We urge the agency to consistently 
evaluate procedures based on these two criteria, and do so through an open, public process. 

We thank the agency for listening to those who commented on the CY 2007 Update to ASC 
Procedures List, and corrected the omission of CPT codes 19290 and 19291 (Preoperative 
placement of needle wire, breast), from the ASC-approved procedures list for CY 2007. We trust 
that t he a gency w ill m ake the s ame c orrection t o the 1 ist o f C Y 20 08 covered p rocedures. In 
addition, we are pleased that in CY 2008, CPT codes 19000 and 19001 (Puncture, aspiration of 
breast cyst), have been added to the list of ASC covered procedures. (We regret, however, that 
these procedures are not listed in the CY 2007 OPPS final rule as being covered by Medicare in CY 
2007.) 

Komen also extends our appreciation to the agency for adding CPT code 19297 (Placement o f  
radiotherapy afterloading balloon catheter into the breast for interstitial radioelement application 
following partial mastectomy, includes imaging guidance; concurrent with partial mastectomy), to 
the list of ASC approved procedures in CYs 2007 and 2008. However, we are extremely troubled 
by the drastic rate reduction fi-om CY 2007 to CY 2008 proposed for a related procedure, CPT code 
19298 (Placement of radiotherapy afterloading brachytherapy catheters (multiple tube and button 
type) into the breast for interstitial radioelement application following (at the time of or subsequent 
to) partial mastectomy, includes imaging guidance) (88%). We are also concerned about the 
reductions for other procedures listed in the chart below, all of which are absolutely critical to the 
early detection of breast cancer and improving the quality of life for breast cancer survivors: 

- 

Descriptor APC 

~ 
Percent 

Reduction 
From2007 

Rate to 2008 
Pro~osed Rate 

HCPCSICPT 

Biopsy of breast; percutaneous, needle core, not I , Y<),:, 1 
r ,, r > 

Biopsy of breast; percutaneous, needle core, using Ist' r 
imaging guidance 
Biopsy of breast; percutaneous, automated vacuum 1 
assisted or rotating biopsy device, using imaging 
midance 
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mastectomy 
Placement of radiotherapy afterloading 

3. Effect on Beneficiaries 

1524 

Under the new methodology, CMS proposes to allow payment of an ASC facility fee for certain 
office-based procedures that have been, historically, excluded from the ASC-approved list because 
the agency agrees with commenters that these procedures do not pose a significant safety risk and 
do not require and overnight stay. However, CMS expresses concern that allowing office-based 
procedures to be performed in an ASC may provide incentives for physicians to convert their 
offices into ASCs or to move office based procedures to the ASC setting. While we understand 
CMS' desire not to induce inappropriate shifts in site of services, we believe that for a given 
procedure, physicians must be able to determine what setting is most appropriate given the patient's 
specific condition. Although physicians may be able to perform a particular procedure in hisher 
office, some patients are sicker or more frail and may require the additional infrastructure and 
safeguards that an ASC can provide to help ensure safe and effective outcomes. We do not believe 
it is CMS' intent to decrease or limit Medicare eligible patients access to and choice of various 
surgical sites of service when such patients are faced with a diagnosis of breast cancer. However, if 
ASC reimbursement rates are economically unsustainable, physicians' ability to provide care for 
their patients in the most appropriate setting could be seriously impacted. 

4. Conclusion 

19298 

The Komen Foundation appreciates the opportunity to comment on the proposed regulations. We 
strongly believe that physicians, in consultation with their patients, are in the best position to 
determine the most appropriate site of service for a surgical procedure. For this reason, we urge 
CMS to establish a process to consult with national medical specialty societies and the ambulatory 
surgical community to develop and adopt a systematic and adaptable means of fairly reimbursing 
ASCs for all safe and appropriate services, allowing for changes in technology and current-day 
practices. We hope that our letter highlights our sincere interest in continuing to work with CMS to 
make breast health services cost effective, properly reimbursed and readily accessible. Please do 
not hesitate to contact me at 972-855-43 15 if you have any questions regarding these comments. 

Sincerely, 

brachytherapy catheters-(multiple tubeand button 
type) into the breast for interstitial radioelement 

Diane Balma 
Public Policy Director 

(XX?,,) 
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To whom it may concern: 

I am a partner at Digestive Disease Associates LTC (my practice) and part owner of Berks 

Center For Digestive Health, L.P. where I perform the majority of the outpatient procedures 

on my patients. The Berks Center for Digestive Health is an important part of the high 

quality health care I am able to provide in Berks County. I perform over 10,000 procedures 

on an outpatient basis each year. There is no way that the hospitals in this area would be 

able to perform the amount of procedures that are currently performed in our community 

without the Berks Center. Further our commitment to quality care and service excellence 

can be demonstrated through quality measures and patient satisfaction surveys. Below I 

have included some of the history of ASCs, why I believe that they represent a very positive 

development for patients and physicians in this country and what my concerns are with the 

proposed Medlcare payment system. I hope you wdl take the time to read these comments. 

The experience of ASCs is a rare example of a successful transformation in health care 

delivery. Thtrty years ago, virtually all surgery was performed in hospitals. Waits of weeks or 

months for an appointment were not uncommon, and patients typically spent several days in 

the hospital and several weeks out of work in recovery. In many countries, surgery is still ltke 

this today, but not in the United States. 

Both today and in the past, physicians have led the development of ASCs. The first facihty 

was opened in 1970 by two physicians who saw an opportunity to establish a hlgh-quality, 

cost-effective alternative to inpatient hospital care for surgical services. Faced with 

frustrations ltke scheduling delays, lirmted operating room availability, slow operating room 
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turnover times, and challenges in obtaining new equipment due to hospital budgets and 

policies, physicians were loolung for a better way - and developed it in ASCs. 

Physicians continue to provide the impetus for the development of new ASCs. By operating 

in ASCs instead of hospitals, physicians gain the opportunity to have more direct control 

over their surgical practices. In the ASC setting, physicians are able to schedule procedures 

more conveniently, are able to assemble teams of specially-trained and highly skilled staff, 

are able to ensure the equipment and supplies being used are best suited to t.heir technique, 

and are able to design facilities tailored to their specialty. Simply stated, physicians are 

striving for, and have found in ASCs, the professional autonomy over their work 

environment and over the quality of care that has not been available to them in hospitals. 

These benefits explain why physicians who do not have ownership interest in ASCs (and 

therefore do not benefit financially from performing procedures in an ASC) choose to work 

in ASCs in such high numbers. 

Overview 

The broad statutory authority granted to the Secretary to design a new ASC payment system 

in the Medicare Modernization Act of 2003 presents the Medicare program with a unique 

opportunity to better align payments to providers of outpatient surgcal services. Given the 

outdated cost data and crude payment categories underlying the current ASC system, I 

welcome the opportunity to link the ASC and hospital outpatient department (HOPD) 
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payment systems. Although the HOPD payment system is imperfect, it represents the best 

proxy for the relative cost of procedures performed in the ASC. 

In the comments to follow, I focus on three basic principles: 

P maximizing the alignment of the ASC and HOPD payment systems elirmnate distortions 
between the payment systems that could inappropriately influence site of service 
selection, 

P ensuring beneficiary access to a wide range of surgical procedures that can be safely and 
efficiently performed in the ASC, and 

P establishing fair and reasonable payment rates to allow beneficiaries and the Medicare 
program to save money on procedures that can be safely performed at a lower cost in 
the ASC than the HOPD. 

Alignment of ASC and HOPD Payment Policies 

A l i p g  the payment systems for ASCs and hospital outpatient departments wdl improve 

the transparency of cost data used to evaluate outpatient surgcal services for Medicare 

beneficiaries. The benefits to the taxpayer and the Medcare consumer will be maximized by 

aligning the payment policies to the greatest extent permitted under the law. While I 

appreciate the many ways in which the agency proposes to align the payment system, I am 

concerned that the linkage is incomplete and may lead to further dstortions between the 

payment systems. Many policies applied to payments for hospital outpatient services were 

not extended to the XSC setting, and these inconsistencies undermine the appropriateness 
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of the APC relative weights, create disparities in the relationship between the ASC and 

HOPD payment rates, and embed in the new payment system site of service incentives that 

w d  cost the taxpayer and the beneficiary more than necessary. 

There are many components of the regulation where a more complete alignment of the 

ASC and HOPD payment systems is appropriate. Below is an overview of the major areas 

where further refinement of the proposed rule is warranted. These issues are discussed in 

greater detail under the relevant section heading in the text to follow. 

> Procedure list: HOPDs are eligible for payment for any service not included on the 
inpatient only list. The CMS proposal would limit a physician's ability to determine 
appropriate site of service for a procedure excludes many surgical procedures 
appropriate for the ASC setting. 

k Treatment of unlisted codes: Providers occasionally perform services or procedures 
for which CPT does not provide a specific code and therefore use an unlisted procedure 
code identify the service. HOPDs receive payment for such unlisted codes under OPPS; 
ASCs should also be eligible for payment of selected unlisted codes. 

> Different payment bundles: Several of the policies for packaging ancillary and other 
procedure costs into the ASC payment bundle result in dtscrepancies between service 
costs represented in the APC relative weight. For example, when HOPDs perform 
services outside the surgical range that are not packaged, they receive addttional 
payments for whlch ASCs should also be eligble. 

> Cap on office-based payments: CMS proposes to cap payment for certain ASC 
procedures commonly performed in the office at the physician practice expense payment 
rate. No such lunltation is applied to payments under the OPPS, presumably because 
the agency recognizes the cost of a procedure varies depending on the characteristics of 
the beneficiary and the resources available at the site of service. I hkewise believe thls 
cap is inappropriate for the ASC and should be omitted from the frnal regulation. 
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P Different measures of inflation: CMS updates the OPPS conversion factor for annual 
changes in inflation using the hospital market basket; however, the agency proposes to 
update ASC payments using the consumer price index for all urban consumers. The 
market basket is a better proxy for the inflationary pressures faced by ASCs, as it is the 
measure used by the agency to update payments to hospitals providing the same services. 

P Secondary rescaling of APC relative weights: CMS applies a budget neutrality 
adjustment to the OPPS relative weight values after they are recalibrated with new cost 
data each year. The agency proposes a secondary recalibration of the relative weights 
before they are used by ASCs. This secondary recalibration will result in annual and 
potentially cumulative variation between ASC and HOPD payments without any 
evidence that the cost of providtng services has further dtverged between settings. 

P Non-application of HOPD policies to the ASC. Over the years, CMS has 
implemented through statutory or administrative authority numerous policies to support 
services in the HOPD, including additional payment for high-cost outhers, transitional 
corridor and hold-harmless payments to rural and sole-community hospitals, and 
payments for new technologies. While not all of these policies are appropriate for the 
ASC, surgery centers should be eligible to receive new technology pass-through 
payments. 

k Use of different billing systems: The HOPD and ASC use the UB-92 and CMS-1500, 
respectively, to submit claims to the government for services. Use of different forms 
prevents ASCs from documenting all the services provided to a Medtcare beneficiary, 
therefore undermining the documentation of case mix dfferences between sites of 
service. Most commercial payors require ASCs to submit claims using the UB-92, and 
the Medicare program should hkewise align the payment system at the claim level. 

Ensuring Beneficiaries' Access to Services 

Ambulatory surgery centers are an important component of beneficiaries' access to surgical 

services. As innovations in science and technology have progressed, ASCs have 

demonstrated tremendous capacity to meet the growing need for outpatient surgical services. 

In some areas and specialties, ASCs are performing more than 50°/o of the volume for 
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certain procedures. Sudden changes in payments for services can have a significant effect on 

Medicare beneficiaries' access to services predominantly performed in ASCs. 

The implementation of the revised payment system proposed by Medcare will result in 

significant redistribution of payments for many specialties. Because ASCs are typically 

focused on a narrow spectrum of services that require s d a r  equipment and physician 

expertise, they have a limited ability to respond to changes in the payment system other than 

to adjust their volume of Medicare patients. On  the one hand, for procedures such as 

ophthalmology, there is a ltmited market for these services in the non-Medicare population. 

If the facility fee is insufficient to cover the cost of performing the procedure in an ASC, 

responding to the change may mean relocating their practice to the HOPD. Such a decision 

would increase expendtures for the government and the beneficiary. O n  the other hand, the 

demand for services such as diagnostic colonoscopies is extremely high in the non-Medicare 

population. If ASCs determine that the payment rates for such services are too low, they 

may be able to decrease the proportion of Medicare patients they see without reducing their 

total patient volume. In that case, beneficiaries may experience s ipf icant  delays accessing 

important preventive services or treatment. Neither outcome is optimal for the beneficiary 

of the Medicare program. 

Establishing Reasonable Reimbursement Rates 

Medcare payment rates for ASC services have remained stagnant for nearly a decade. Over 

time, the industry has identified which services it can continue to offer to Medicare 
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beneficiaries through reductions in cost and improvements in efficiency. In the Medicare 

Payment Advisory Commission's frrst review of ASC payments in 2003, ASCs were paid 

more than the HOPD for eight of the top ten procedures most frequently performed in the 

ASC. One suggestion by the commission was that services migrated to the ASC because the 

payment rate was higher than the HOPD. However, a multi-year payment freeze on ASC 

services has turned the tables and now the HOPD rate in 2007 will be hlgher (or the same) 

for eight of the same ten ASC procedures. The continued growth of ASCs during the 

payment freeze is a strong testament to their ability to improve their efficiency and the 

preference of physicians and beneficiaries for an alternative to the hospital outpatient 

surgical environment. 

The impact of HOPD payments eclipsing the ASC rates has had the perverse effect of 

increasing the "cost" of the budget neutrality requirement imposed by the Medicare 

hlodernization Act on the future conversion factor for ASC payments. The Lewin Group 

estimates that the inflation updates applied to the HOPD rates since passage of the M U  

account for 40 percent of the dlscount required to achieve budget neutrality under the 

agency's proposed rule. Thls, combined with the agency's narrow interpretation of budget 

neutrality, produce an unacceptably low conversion factor for ASC payments. 

Budget Neutrality: Adopt an expansive, realistic interpretation of budget neutrality. The new payment 
system and the expansion of the ASC list will result in migration of services from one site of service 
setting to another. CAiS has the legal authority and the fiduciary responsibthty to examine the 
consequences of the new ASC payment system on all sites of care - the physician office, ASCs, and 
HOPD. 

ASCs should comment on the possible negative effect on access to services, since the methodology 
proposed results in ASC payments equaling only 62% of HOPD. 

By setting rates h s  low, CXIS would force doctors to move cases to the more expensive hospital setting, 
increasing the amount of money paid by hiedlcare beneficiaries and the government. Rather than paying 
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ASCs a set percentage of HOPD rates, the proposed rule establishes a complicated formula to link ,lSC 
payment to HOPD payment but does not link payment in a uniform manner. This will impede Medicare 
beneficiaries' ability to understand their real costs in alternative settings. In the words of President Bush, 
Medicare beneficiaries need to be able to make "apples to apples" comparisons in order to increase 
transparency in the health care sector. 

Chis failed to include on the procedure list many higher complexity services that have for years been safely 
and effectively performed in ASCs throughout the country By not creating a truly exclusionary list, ChlS 
is losing an opportunity to increase patient choice and rely on the clinical judgment of the surgeon. 

Daniel Blecker, kiD 
Berks Center for Digestive Health 
Wyornissing PLl 19610 
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October 3 1, 2006 

Leslie V. Norwalk, Esq., Acting Administrator 
Centers for Mcdicarc and Medicaid Serviees 
Department of Health and Human Serviees 
Attention: CMS-1506-P 
Room 445-G 
Hubcrt H. Humphrey Building 
200 lndcpendcncc Avenue. SW 
Washington, DC 20201 

Re: CMS-1506-P - Medicare Program; the Ambulatory Surgical Center Payment System and CY 2008 Payment Rates 

Dear Ms. Norwalk: 

As a practicing interventional pain physician, I am disappointed at CMS s proposed rule for ASC payments. This mle will create significant inequities between 
hospitals, ASCs, and beneficiaries access will be hanned. While this may be good for some specialties, interventional pain management will suffer substantially 
(approximately 20% in 2008 and approximately 30% in 2009 and after). The various solutions proposed in the mle with regards to mixing and improving the case 
mix, ete., arc not really feasible for single specialty centers. CMS should also realize that in general healthcare uses, the topdown methodology or bottom-up 
methodology uscd by Medicare is the primary indicator for other payers - everyone follow~ng with subsequent cuts. Using this methodology, Medicare will 
remove any incentive for other insurers to pay appropriately. 

Based on this rationale, I suggest that the proposal be reversed and a means be established where surgery centers are reimbursed at least at the present ratc and will 
not go below that ratc. We understand there are multiple proposals to achieve this. If none of these proposals are feasible, Congress should repeal the previous 
mandate and leave the system alone as it is now. However, inflation adjustments must be immediately reinstated. 

I hope this letter will assist in coming with appropriate conclusions that will help the elderly in theunited States. 

Sinccrely, 

Roman Berezovski. MD 
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Submitter : Dr. Luciana Berceanu 

Organization : Advanced Pain Management 

Category : Physician 

Issue AreasIComments 

Date: 11/06/2006 

GENERAL 

GENERAL 

Octobcr 3 1,2006 

Lcslic V. Nonvalk, Esq., Acting Administrator 
Ccntcrs for Mcdicarc and Mcdicaid Scrvices 
Dcpanmcnt of Health and Human Scrviccs 
Attcntion: CMS-1506-P 
Room 4 4 5 4  
Hubcn H. Humphrcy Building 
200 Indcpendence Avenue, SW 
Washington. DC 20201 

Re: CMS-1506-P - Medicare Program: thc Ambulatory Surgical Center Paymcnt System and CY 2008 Payment Rates 

Dcar Ms. Nonvalk: 

As a practicing intcrventional pain physician, I am disappointed at CMS s proposed rule for ASC payments. This rule will create significant inequities between 
hospitals, ASCs, and beneficiaries access will be harmed. While this may be good for some specialties, interventional pain management will suffer substantially 
(approximately 20% in 2008 and approximately 30% in 2009 and after). Thc various solutions proposed in thc rule with regards to mixing and improving the case 
mix, ctc., arc not rcally fcasible for singlc spccialty ccntcrs. CMS should also rcalize that in general hcalthcarc uscs, thc topdown mcthodology or bottom-up 
mcthodology used by Mcdicarc is the primary indicator for other payers - evcryonc following with subscquent cuts. Using this rncthodology, Mcdicarc will 
rcmovc any inccntivc for othcr insurers to pay appropriately. 

Bascd on this rationale, 1 suggest that the proposal bc rcvcrsed and a means be established where surgery centers are reimbursed at least at the prcsent rate and will 
not go bclow that ratc. Wc understand thcre are multiple proposals to achieve this. If none of these proposals are feasible, Congress should repeal thc previous 
mandate and lcave the system alone as it is now. Howevcr, inflation adjustments must be immediately reinstated. 

I hope this lencr will assist in coming with appropriate conclusions that will help the elderly in the United States. 

Sinccrcly. 

Luciana Bcrccanu. MD 
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Submitter : Ms. Karen Jefferson Date: 11/06/2006 

Organization : Dialysis Access Center of Southeasast Michigan 

Category : Nurse 

Issue AreaslComments 

GENERAL 

GENERAL 

I HAVE BEEN A DIALYSIS (HEM0 AND PERIT0NEAL)NURSE FOR 12 YEARS; IN ADDITION TO THAT, FOR THE LAST YEAR AND A HALF I 
HAVE BEEN WORKING AT AN ACCESS CENTER. WE HAVE PERFORMED ANGIOPLASTIES, DECLOTS, CATHETER PLACEMENTS AND 
EXCHANGES. GIVEN OUR PATIENT SATISFACTION RECORDS (ALWAYS GREATER THAN 90%)THIS CENTER WAS NEEDED AND, 
ACCORDING TO MOST PATIENTS, MORE ARE NEEDED CLOSER TO THEIR HOME. THEY LIST THEIR REASONS: EASIER ACCESS AND 
SCHEDULING TIMES, STAFF THAT KNOWS THEM AND THEIR SPECIAL REQUIREMENTS, NEPHROLOGISTS THAT ARE AWARE OF THEIR 
PROBLEMS AND ARE ABLE TO FOLLOW UP, SAFE PROCEDURES THAT ALLOWS THEM, TO BE CONTINUE WITH THEIR LIFE ... THE LIST 
GOES ON. PLEASE SUPPORT VASCULAR ACCESS CENTERS AND PATIENTS CHOICE! 
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Submitter : Dr. Douglas Keehn Date: 11/06/2006 
Organization : Advanced Pain Management 

Category : Physician 

Issue AreaslComments 

GENERAL 

GENERAL 

'Octobcr 3 1 ,  2006 

Lcslic V. Nonvalk, Esq., Acting Administrator 
Ccntcrs for Medicare and Mcdicaid Services 
Dcpartmcnt of Hcalth and Human Scrviccs 
Attcntion: CMS-1506-P 
Room 445-G 
Hubert H. Humphrcy Building 
200 Indcpendcncc Avenue, SW 
Washington, DC 20201 

Rc: CMS-1506-P - Mcdicarc Program; the Ambulatory Surgical Center Payment System and CY 2008 Payment Rates 

Dcar Ms. Nonvalk: 

As a practicing interventional pain physician, I am disappointed at CMS s proposed ~ l e  for ASC payments. This ~ l e  will create significant inequities between 
hospitals, ASCs, and beneficiaries access will be harmed. While this may be good for some specialties, interventional pain management will suffer substantially 
(approximatcly 20% in 2008 and approximatcly 30% in 2009 and after). The various solutions proposed in the rule with regards to mixing and improving the case 
mix, ctc., arc not rcally fcasible for single specialty centers. CMS should also rcalize that in general healthcare uses, the topdown methodology or bottom-up 
methodology uscd by Mcdicarc is the primary indicator for othcr payers - everyone following with subsequent cuts. Using this methodology, Medicare will 
rcmovc any inccntivc for other insurers to pay appropriatcly. 

Based on this mtionalc, I suggcst that the proposal bc revcrscd and a means be establishcd whcre surgcry centers are reimbursed at lcast at the present ratc and will 
not go bclow that rate. We understand there arc multiple proposals to achieve this. If none of these proposals are feasible, Congress should repeal the previous 
mandate and leave the system alone as it is now. However. inflation adjushncnts must be immediately reinstated. 

I hopc this lettcr will assist in coming with appropriate conclusions that will help the elderly in the United States. 

Sincerely, 

Douglas Keehn, DO 
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Submitter : jamie platt 

Organization : jamie platt 

Date: 11/06/2006 

Category : Other Technician 

Issue Areas/Comments 

GENERAL 

GENERAL 

1 believe vascular acccss centers provide a valuble option for paticnts when sclccting caregivers for their dialysis needs.1 think all angioplasty coda( including 
CPT 35476). should bc allowcd in thc ASC sctting. 

Thank you, 
Jamie PIatt 
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To whom it may concern: 

I am a partner at Digestive Disease Associates LTC (my practice) and part owner of Berks 

Center For Digestive Health, L.P. where I perform the majority of the outpatient procedures 

on my patients. The Berks Center for Digestive Health is an important part of the high 

quality health care I am able to provide in Berks County. I perform over 10,000 procedures 

on an outpatient basis each year. There is no way that the hospitals in this area would be 

able to perform the amount of procedures that are currently performed in our community 

without the Berks Center. Further our commitment to quality care and service excellence 

can be demonstrated through quality measures and patient satisfaction surveys. Below I 

have included some of the hlstory of ASCs, why I believe that they represent a very positive 

development for patients and physicians in this country and what my concerns are with the 

proposed hledicare payment system. I hope you will take the time to read these comments. 

The experience of ASCs is a rare example of a successful transformation in health care 

delivery. Thirty years ago, virtually all surgery was performed in hospitals. Waits of weeks or 

months for an appointment were not uncommon, and patients typically spent several days in 

the hospital and several weeks out of work in recovery. In many countries, surgery is stdl hke 

this today, but not in the United States. 

Both today and in the past, physicians have led the development of ASCs. The first facility 

was opened in 1970 by two physicians who saw an opportunity to establish a high-quality, 

cost-effective alternative to inpatient hospital care for surgical services. Faced with 

frustrations like scheduling delays, limted operating room availabhty, slow operating room 
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turnover times, and challenges in obtaining new equipment due to hospital budgets and 

policies, physicians were looking for a better way - and developed it in ASCs. 

Physicians continue to provide the impetus for the development of new ASCs. By operating 

in ASCs instead of hospitals, physicians gain the opportunity to have more direct control 

over their surgical practices. In the ASC setting, physicians are able to schedule procedures 

more conveniently, are able to assemble teams of specially-trained and highly skilled staff, 

are able to ensure the equipment and supplies being used are best suited to their technique, 

and are able to design facilities tailored to their specialty. Simply stated, physicians are 

striving for, and have found in ASCs, the professional autonomy over their work 

environment and over the quality of care that has not been available to them in hospitals. 

These benefits explain why physicians who do not have ownership interest in ASCs (and 

therefore do not benefit financially from performing procedures in an ASC) choose to work 

in ASCs in such high numbers. 

Overview 

The broad statutory authority granted to the Secretary to design a new ASC payment system 

in the hfedlcare Modernization Act of 2003 presents the Medlcare program with a unique 

opportunity to better align payments to providers of outpatient surgcal services. Given the 

outdated cost data and crude payment categories underlying the current ASC system, I 

welcome the opportunity to link the ASC and hospital outpatient department (HOPD) 
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payment systems. Although the HOPD payment system is imperfect, it represents the best 

proxy for the relative cost of procedures performed in the ASC. 

rn 

In the comments to follow, I focus on three basic principles: 

P maximizing the alignment of the ASC and HOPD payment systems eliminate distortions 
between the payment systems that could inappropriately influence site of service 
selection, 

P ensuring beneficiary access to a wide range of surgical procedures that can be safely and 
efficiently performed in the IISC, and 

P establishing fair and reasonable payment rates to allow beneficiaries and the Medicare 
program to save money on procedures that can be safely performed at a lower cost in 
the ASC than the HOPD. 

Alignment of ASC and HOPD Payment Policies 

Aligning the payment systems for ASCs and hospital outpatient departments will improve 

the transparency of cost data used to evaluate outpatient surgcal services for Melcare 

beneficiaries. The benefits to the taxpayer and the Melcare consumer will be maximized by 

aligning the payment policies to the greatest extent permitted under the law. While I 

appreciate the many ways in which the agency proposes to align the payment system, I am 

concerned that the linkage is incomplete and may lead to further distortions between the 

payment systems. Many policies applied to payments for hospital outpatient services were 

not extended to the ASC setting, and these inconsistencies undermine the appropriateness 
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of the APC relative weights, create disparities in the relationship between the ASC and 

HOPD payment rates, and embed in the new payment system site of service incentives that 

will cost the taxpayer and the beneficiary more than necessary. 

There are many components of the regulation where a more complete alignment of the 

ASC and HOPD payment systems is appropriate. Below is an overview of the major areas 

where further refinement of the proposed rule is warranted. These issues are discussed in 

greater detail under the relevant section heading in the text to follow. 

P Procedure list: HOPDs are eligible for payment for any service not included on the 
inpatient only list. The CMS proposal would lunit a physician's ability to determine 
appropriate site of service for a procedure excludes many surgcal procedures 
appropriate for the ASC setting. 

P Treatment of unlisted codes: Providers occasionally perform services or procedures 
for which CPT does not provide a specific code and therefore use an unlisted procedure 
code identify the service. HOPDs receive payment for such unlisted codes under OPPS; 
ASCs should also be eligble for payment of selected unlisted codes. 

> Different payment bundles: Several of the policies for packaging ancillary and other 
procedure costs into the ASC payment bundle result in discrepancies between service 
costs represented in the APC relative weight. For example, when HOPDs perform 
services outside the surgical range that are not packaged, they receive additional 
payments for whlch ASCs should also be eligible. 

P Cap on office-based payments: CMS proposes to cap payment for certain ASC 
procedures commonly performed in the office at the physician practice expense payment 
rate. N o  such lunitation is applied to payments under the OPPS, presumably because 
the agency recognizes the cost of a procedure varies depending on the characteristics of 
the beneficiary and the resources available at the site of service. I likewise believe this 
cap is inappropriate for the ASC and should be omitted from the final regulation. 
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Different measures of inflation: CMS updates the OPPS conversion factor for annual 
changes in inflation using the hospital market basket; however, the agency proposes to 
update ASC payments using the consumer price index for all urban consumers. The 
market basket is a better proxy for the inflationary pressures faced by ASCs, as it is the 
measure used by the agency to update payments to hospitals providing the same services. 

> Secondary rescaling of APC relative weights: CMS applies a budget neutrality 
adjustment to the OPPS relative weight values after they are recalibrated with new cost 
data each year. The agency proposes a secondary recalibration of the relative weights 
before they are used by ASCs. This secondary recalibration will result in annual and 
potentially cumulative variation between rlSC and HOPD payments without any 
evidence that the cost of providing services has further dtverged between settings. 

P Non-application of HOPD policies to the ASC. Over the years, CMS has 
implemented through statutory or administrative authority numerous policies to support 
services in the HOPD, including addttional payment for high-cost outbers, transitional 
corridor and hold-harmless payments to rural and sole-community hospitals, and 
payments for new technologies. Whlle not all of these policies are appropriate for the 
ASC, surgery centers should be eligible to receive new technology pass-through 
payments. 

k Use of different billing systems: The HOPD and ASC use the UB-92 and CMS-1500, 
respectively, to submit claims to the government for services. Use of different forms 
prevents ASCs from documenting all the services provided to a Medicare beneficiary, 
therefore undermining the documentation of case mix dtfferences between sites of 
service. Most commercial payors require ASCs to submit claims using the UB-92, and 
the Medicare program should likewise align the payment system at the claim level. 

Ensuring Beneficiaries' Access to Services 

Ambulatory surgery centers are an important component of beneficiaries' access to surgical 

services. As innovations in science and technology have progressed, ASCs have 

demonstrated tremendous capacity to meet the growing need for outpatient surgical services. 

In some areas and specialties, ASCs a r e  performing more than 50°/o of the volume for 
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certain procedures. Sudden changes in payments for services can have a significant effect on 

Melcare beneficiaries' access to services predominantly performed in ASCs. 

The implementation of the revised payment system proposed by Medicare will result in 

significant redistribution of payments for many specialties. Because ASCs are typically 

focused on a narrow spectrum of services that require similar equipment and physician 

expertise, they have a h t e d  abihty to respond to changes in the payment system other than 

to adjust their volume of Melcare patients. On the one hand, for procedures such as 

ophthalmology, there is a lrmited market for these services in the non-Medicare population. 

If the facility fee is insufficient to cover the cost of performing the procedure in an ASC, 

responding to the change may mean relocating their practice to the HOPD. Such a decision 

would increase expenltures for the government and the beneficiary. On  the other hand, the 

demand for services such as lagnostic colonoscopies is extremely hgh  in the non-Medicare 

population. If ASCs determine that the payment rates for such services are too low, they 

may be able to decrease the proportion of Medicare patients they see without reducing their 

total patient volume. In that case, beneficiaries may experience sigmficant delays accessing 

important preventive services or treatment. Neither outcome is optimal for the beneficiary 

of the Medicare program. 

Establishing Reasonable Reimbursement Rates 

Medicare payment rates for ASC services have remained stagnant for nearly a decade. Over 

time, the industry has identified which services it can continue to offer to Medicare 
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beneficiaries through reductions in cost and improvements in efficiency. In the Medicare 

Payment Advisory Commission's first review of ASC payments in 2003, ASCs were paid 

more than the HOPD for eight of the top ten procedures most frequently performed in the 

ASC. One suggestion by the commission was that services migrated to the ASC because the 

payment rate was hlgher than the HOPD. However, a multi-year payment freeze on ASC 

services has turned the tables and now the HOPD rate in 2007 wdl be hlgher (or the same) 

for eight of the same ten ASC procedures. The continued growth of ASCs during the 

payment freeze is a strong testament to their ability to improve their efficiency and the 

preference of physicians and beneficiaries for an alternative to the hospital outpatient 

surgical environment. 

The impact of HOPD payments eclipsing the ASC rates has had the perverse effect of 

increasing the "cost" of the budget neutrality requirement imposed by the Medcare 

Modernization Act on the future conversion factor for ASC payments. The Lewin Group 

estimates that the inflation updates applied to the HOPD rates since passage of the MMA 

account for 40 percent of the dscount required to achieve budget neutrality under the 

agency's proposed rule. This, combined with the agency's narrow interpretation of budget 

neutrality, produce an unacceptably low conversion factor for ASC payments. 

Budget Neutrality: Adopt an expansive, realistic interpretation of budget neutrality. The new payment 
system and the expansion of the a\SC list will result in migration of services from one site of service 
setting to another. ChIS has the legal authority and the fiduciary responsibility to examine the 
consequences of the new &\SC payment system on all sites of care - the physician office, ASCs, and 
HOPD. 

ASCs should comment on the possible negative effect on access to serklces, since the methodology 
proposed results in &\SC payments equaling only 62% of HOPD. 

By setting rates this low, ChIS would force doctors to move cases to the more expensive hospital setting, 
increasing the amount of money paid by Medicare beneficiaries and the government. Rather than paying 
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ASCs a set percentage of HOPD rates, the proposed rule establishes a complicated formula to link ASC 
payment to HOPD payment but does not link payment in a uniform manner. This will impede hledicare 
beneficiaries' ability to understand their real costs in alternative settings. In the words of President Bush, 
hfedicare beneficiaries need to be able to make "apples to apples" comparisons in order to increase 
transparency in the health care sector. 

ChlS failed to include on the procedure list many higher complexity services that have for years been safely 
and effectively performed in =\SCs throughout the country. By not creating a truly exclusionary list, ChlS 
is losing an opportunity to increase patient choice and rely on the clinical judgment of the surgeon. 

Anirudh hfasand Rai, AID 
Berks Center for Digestive Health 
Wyomissing PL\ 19610 


