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Re:  Medicare Program; Prospective Payment System Jfor Long-Term Care
Hospitals FY 2007: Proposed Annual Payment Rate Updates, Policy Changes,
and Clarification; Proposed Rule, 71 Fed. Reg. 4648 (January 27, 2006)

Dear Administrator:

Solara opposes the harsh reductions in long-term care hospital (LTCH) payments that will result
if the proposed changes to the prospective payment system for long-term care hospitals (LTCH
PPS) are implemented. Solara agrees with the analysis the Acute Long Term Hospital
Association (ALTHA) has made of the proposed rule and found that the Centers for Medicare &
Medicaid Services (CMS) used materially flawed and incomplete data in developing their
proposed changes to LTCH payments for FY 2007. ALTHA’s analysis shows that the
assumptions CMS made in developing its proposed changes to LTCH payments for FY 2007 are
incorrect due to the data errors discussed in the enclosed documentation, such as using single-
year data as the basis for expected norms. We believe that CMS should do the following:
(i) withdraw the proposed rule
(ii) revise the data it is using to develop final payment changes for LTCHs in
FY 2007 to correct these data errors
(i)  publish a new proposed rule that will allow for interested and affected parties to
provide meaningful comments

We ask that CMS reconsider its proposed changes to the LTCH PPS in light of the Medicare
Payment Advisory Commission (MedPAC) recommendations in June 2004 that the certification
criteria for the Medicare LTCH provider category be strengthened to ensure that LTCH payments
are being made to only those providers that are administering medically complex care to severely
ill patients. This approach more clearly defines the method for limiting LTCH payments to those
hospitals. Unfortunately, the proposals that CMS advances in this proposed rule use incomplete
data and analyses to reach false assumptions about LTCHs and the patients for whom these
hospitals care. The proposed payment changes will have a severe impact on all LTCHs and will
undoubtedly have a negative impact on quality and available care for LTCH patients. Solara
believes that arbitrary payment reductions are the wrong approach if quality of care is to be
encouraged.

Sincerely,

07—

Kenneth R. Ross
Chief Executive Officer
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7 Village Circle : Tel: (682) 831-9670
Suite 150 Fax: (682) 831-9625

Westlake, TX 76262 www.solarahc.com
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March 10, 2006

BY ELECTRONIC FILING AND OVERNIGHT MAIL

Hon. Mark B. McClellan, M.D., Ph.D.
Administrator

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-1485-P

Mail Stop C4-26-05

7500 Security Boulevard

Baltimore, MD 21244-1850

Re:  Medicare Program; Prospective Payment System for Long-Term Care Hospitals
RY 2007: Proposed Annual Payment Rate Updates, Policy Changes,

and Clarification; Proposed Rule, 71 Fed. Reg. 4648 (January 27, 2006)

Dear Dr. McClellan:

This letter presents comments and recommendations of the Acute Long Term Hospital
Association (“ALTHA”) to certain aspects of the proposed annual payment rate updates, policy changes,
and clarifications under the prospective payment system for long-term care hospitals (“LTCH PPS”) for
rate year (“RY”) 2007, which were published by the Centers for Medicare & Medicaid Services
(“CMS”) on January 27, 2006.

As we discuss more fully below, ALTHA opposes the severe and arbitrary reductions in long-
term care hospital (“LTCH”) payments that will result if these proposed changes to the LTCH PPS are
implemented. ALTHA has analyzed the proposed rule and found that CMS used materially flawed and
incomplete data in developing their proposed changes to LTCH payments for RY 2007. ALTHA’s
analysis shows that the assumptions CMS made in developing its proposed changes to LTCH payments
for RY 2007 are incorrect due to the data errors discussed herein. CMS should (i) withdraw the
proposed rule, (ii) revise the data it is using to develop final payment changes for LTCHs in RY 2007 to
correct these data errors, and (iii) publish a new proposed rule that will allow for interested and affected
parties to provide meaningful comments.

ALTHA recommends that CMS reconsider its proposed changes to the LTCH PPS in light of the
Medicare Payment Advisory Commission (“MedPAC”) recommendations in June 2004 that the
certification criteria for the Medicare LTCH provider category be strengthened to ensure that LTCH
payments are being made to only those providers that are administering medically complex care to
severely 1ll patients. ALTHA supports this approach as a more defined method for limiting LTCH
payments to hospitals that are truly caring for a medically complex patient population. Unfortunately,
the proposals that CMS advances in this proposed rule use incomplete data and analyses to reach false
assumptions about LTCHs and the patients these hospitals care for. The proposed payment changes will
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have a severe impact on all LTCHs and will undoubtedly have a deleterious impact on the care that
LTCH patients receive. Arbitrary payment reductions are the wrong approach if quality of care is to be
encouraged.

Specifically, CMS should reconsider its proposed policy for short-stay outlier (“SSO™) cases.
CMS makes the erroneous assumption that all so-called “short stay” cases — even those whose stay
exceeds the statutory threshold of 25 days to qualify as an LTCH - should never have been admitted to
an LTCH and should have been paid at a rate that fails to cover costs. This will amount to a rationing of
care through the payment system by establishing financial disincentives that deprive this subset of
hospital patients from LTCH care. To the extent that CMS is concerned about “inappropriate”
admissions to LTCHs, it should implement non-payment approaches such as pre-admission physician
certifications, uniform admission screening criteria, and more extensive Quality Improvement
Organization (“QIO”) reviews. Alternatively, CMS should consider narrowly tailored payment reforms
targeted specifically at “very short stay” LTCH patients (e.g., patients with lengths of stay of less than 7
days). If the intent of the proposed rule is to rationalize what CMS views as one of the settings in the
post-acute care space for Medicare beneficiaries, ALTHA supports that goal. But, for the reasons stated
below, we firmly believe that the dramatic payment reductions in the proposed rule interfere with this
goal because they are not based on solid data analysis and supportable conclusions.

ALTHA represents the nation’s leading LTCHs and works to protect the rights of medically
complex patients by educating federal and state regulators, Members of Congress and health care
industry colleagues. ALTHA represents over three hundred LTCH hospitals across the United States,
constituting over two-thirds of this provider community nationwide. The proposed reimbursement
changes that are based upon the data and other information errors in the Proposed Rule will have a
direct, adverse impact on the LTCHs operated by ALTHA members.

L Proposed Changes to Short-Stay Outlier Payments
A. General Description

The proposed rule would revise the payment adjustment formula for SSO patients. SSO cases
are defined as LTCH PPS cases with a length of stay of less than or equal to five-sixths of the geometric
average length of stay for each Long Term Care Diagnosis Related Group (LTC-DRG). Currently,
payment for SSO patients is based on the lesser of (1) 120 percent of estimated patient costs; (2) 120
percent of the per diem of the LTC-DRG multiplied by the length of stay of that discharge; or (3) the full
LTC-DRG payment.

CMS proposes two specific changes to the SSO payment methodology in the proposed rule.
First, CMS would reduce the first part of the current payment formula that is based on costs from 120
percent to 100 percent of the costs of the case. Second, CMS would add a fourth component to the
current formula that would allow payment under the LTCH PPS based on an amount comparable to
what would be paid to an acute care hospital under the inpatient prospective payment system (“IPPS”).
That is, for SSO cases, the LTCH would be paid based upon the lesser of four amounts, one of which
would be an amount equivalent to the IPPS payment for the patient stay. Both of these changes would
be effective for discharges on or after July 1, 2006. CMS believes that, under this proposed policy,
LTCHs could be paid by Medicare under the LTCH PPS at a rate that is more consistent with the rate
paid to acute care hospitals when the LTCHs treat shorter stay patients.
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B. Assessment

1. CMS’s Proposal to Pay for SSO Patients at IPPS Rates Would Result In
LTCHs Being Paid Amounts Significantly Below Their Costs of Providing
Patient Care

CMS’s proposal to limit the payment for SSO cases at the [PPS payment rate would cause
LTCHs to be significantly underpaid. For SSO cases, which CMS acknowledges represent fully 37
percent of the patients served by LTCHs, the proposal would cause payment amounts to fall materially
below the actual costs of providing care. Payment to LTCHs operated by one of our member
organizations for SSO cases under the proposed policy would represent only 57 percent of the actual
costs incurred in caring for those patients.

Overall, CMS’s proposal would drastically cut payments to LTCHs by approximately 11 percent,
as CMS has calculated. Combined with the proposal to deny the basic inflationary update to cover the
rising costs of care, which CMS estimates to be 3.6 percent, and other recent changes to LTCH coding
and LTC-DRG weighting, the impact of the proposed revisions to the SSO payment policy will be to
pay LTCHs significantly less than it costs them to care for appropriately admitted patients. Patients with
complex medical conditions will lose access to needed hospital care, and general acute care hospitals
will incur additional costs since they will be unable to discharge these complex patients to a more
appropriate setting.

Moreover, LTCHs will not be able to make up these costs from other patients. Our analysis
shows that, after giving effect to the proposed SSO payment policy and the lack of any inflationary
update, the total payments to LTCHs will fall short of LTCH costs by 7.2 percent (see Figure 1 below).

FIGURE 1: CMS Proposes Rates Well Below the Costs of Caring for the
Medically Complex LTCH Population

Where M edicare Revenues Equal Costs

In 2006 CMS proposes to pay
LTCHs at an estimated 7.2%
below cost.

October 1, 2005*;

2004: July 1,200 2006" 2006*:

CM S estimates CM S estimates cost CMSlowers LTC-DRG CM S estimates LTACH CM S's proposed rule would
LTACH M edicare increase of 3.4 %and weights, reducing cost increases of 3.6% reduce payments by an
revenues exceeded provides market basket payments by 4.2%* but proposes no market additional 11.1%

costsby 11.7% update basket update

* Estimates; Assumes no changes in volume or intensity of services, which could affect total costs.
**Note: CMS rebases LTCH DRG weights annually, with an effective date of Oct. 1 of each rate year. This rebasing is
not budget neutral.
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CMS assumes that LTCHs can change their behavior so as to accommodate this dramatic
reduction in payments. In particular, CMS claims that LTCHs will decline to admit SSO patients, since
the costs of treating such patients will exceed the proposed payment amounts. In fact, as discussed
below, LTCHs are not able to predict a patient’s length of stay at the time of admission. Therefore,
LTCHs cannot change their behavior to accommodate these payment cuts. Instead, LTCHs will simply
be forced to absorb payment rates that bear no reasonable relationship to the costs of furnishing patient
care.

The magnitude of the proposed cuts in payments for treating SSO patients is so dramatic that the
proposal appears to be nothing short of punitive. Certainly, CMS is well aware that the rate of payment
for these cases will be insufficient to cover LTCHs’ reasonable and necessary costs in providing care to
SSO patients. Although apparently intended to punish LTCHs for allegedly inappropriately admitting
patients not in need of LTCH care, CMS has produced no study or analysis showing that inappropriate
admissions constitute a material portion of SSO cases. To the contrary, the data presented below
demonstrates that SSO cases are, in fact, appropriate for admission to LTCHs.

Further, the proposed material shift in LTCH payment policy after the conclusion of the initial
LTCH PPS rate setting process, the initial budget neutrality adjustment, and subsequent annual updates,
calls into question the continued appropriateness of overall LTCH payment rates. When CMS
established the various features of LTCH PPS (e.g., the standard federal rate and the various facility-
and patient-level adjustments) and engaged in annual updates, the agency’s calculations took into
account the existence of an SSO patient population comparable (if not larger) than the one described in
the January 2006 Proposed Rule and, thus, payments for care furnished to that population based upon
the SSO methodology in effect since the initial implementation of LTCH PPS. Given the budget
neutrality principles followed by CMS in the rate setting process, anticipated payments for SSO cases
under the existing SSO formula necessarily had an offsetting effect on other elements of LTCH PPS,
such as the standard federal rate. Therefore, to cut SSO payments radically at this juncture in the
implementation of LTCH PPS, without a material increase in payment rates for inlier cases, casts doubt
on the ongoing faimess of the overall payment system. It also shows that CMS failed to do any analysis
to demonstrate that the proposed 11.1 percent payment cut and zero market basket update maintains a
budget neutral LTCH PPS, as required by statute.

The impact of the proposed policy changes by CMS in this rule, of which the SSO policy is the
largest contributor, is estimated in the President’s Budget to equal $280 million in 2007 and to total
$2.48 billion over the next 5 years. The President’s Budget proposes an additional $2.452 billion
reduction to the Medicare program in 2007 (in total, a $35.891 billion decrease over the next five years).
Spending on the beneficiaries receiving care in LTCHs represents just 1.4% of all Medicare spending,
yet the CMS policies in this proposed rule equal 11% of all the proposed cuts to the Medicare program
in 2007 and 7.8% of all cuts over the next 5 years. Thus, the SSO policy represents a disproportionately
severe payment cut to a relatively small provider cate%ory in Medicare, and can be expected to harm
beneficiary access to the unique care LTCHs provide.

2. The SSO Thresholds Are Not, And Were Never Meant To Be, a Measure of
the Appropriateness of an LTCH Admission

In the January 2006 Proposed Rule, CMS asserts that SSO cases (i.e., patients whose length of
stay is less than the SSO threshold) “most likely do not require the full measure of resources available in
a hospital that has been established to treat patients requiring long-stay hospital level services.” In this
assertion, CMS demonstrates its fundamental misunderstanding and misuse of the SSO thresholds.

1 LTCH baseline numbers from Table 9 of the proposed rule, pgs. 4,681-82. Medicare baseline and
policy proposal numbers from Analytical Perspectives, Budget of the United States Government, Fiscal
Year 2007, pgs. 211, 360, and 363.
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The SSO thresholds have nothing at all to do with the appropriateness of an LTCH admission.
Rather, the SSO thresholds are simply the mathematical result of the per diem rates that CMS
established for cases whose lengths of stay are less than the average for a particular LTC-DRG. As
CMS explained in the August 2002 Final Rule, the SSO threshold “corresponds to the day where the full
LTC-DRG payment would be reached by paying the specified percentage of the per diem amount for the
LTC-DRG.” By providing for per diem payments until this point, CMS accomplished its objective of “a
gradual increase in payment as the length of stay increases, without producing a ‘payment cliff,” which
will provide an incentive to discharge a patient one day later because there will be a significant increase
in the payment.” 67 Fed. Reg. 55,996. By setting the per diem rates at 120 percent of the average LTC-
DRG specific per diem amount, the SSO threshold necessarily became fixed at 5/6 of the average length
of stay for the LTC-DRG. This relationship between the per diem rate and the SSO threshold is
illustrated in the preamble to the March 2002 Proposed Rule, where CMS discussed three alternative per
diem payment rates: 100 percent of the LTC-DRG specific per diem amount, yielding an SSO threshold
equal to the average length of stay for the LTC-DRG; 150 percent of the LTC-DRG specific per diem
amount, yielding an SSO threshold equal to 2/3 of the average length of stay for the LTC-DRG; and 200
percent of the LTC-DRG specific per diem amount, yielding an SSO threshold equal to 1/2 of the
average length of stay for the LTC-DRG. 67 Fed. Reg. 13,454-55. It is plain that the SSO threshold
was simply derived from the per diem payment amounts and had nothing to do with the appropriateness
or inappropriateness of admissions of SSO cases for LTCH care.

Furthermore, CMS’s objective in establishing the SSO per diem payment amounts was wholly
unrelated to any consideration of the appropriateness of LTCH admissions. As CMS explained, the per
diem amounts were set so that the payment-to-cost ratio for SSO cases would to be at (or close to) 1.0.
According to CMS, this approach “would ensure appropriate payments to both short-stay and inlier
cases within a LTC-DRG because, on average, payments closely match costs for these cases under this
prospective payment system.” 67 Fed. Reg. 55996. In the August 2002 Final Rule, after reevaluating its
data to take into account the elimination of the proposed very short-stay outlier policy, CMS
“determined that the most appropriate percentage that maintains a payment-to-cost ratio of
approximately 1 for 7 days or less is 120 percent.” Thus, the SSO per diem amount selected by CMS,
which determines the SSO threshold, was based on maintaining this payment-to-cost ratio during the
early days of a patient’s hospital stay, and was not based on any consideration of the appropriateness or
inappropriateness of admissions of SSO cases for LTCH care.

An example illustrates that CMS’s proposed changes to the SSO payment policy bear no
relationship to the appropriateness of a patient’s admission to an LTCH. Ventilator-dependent patients
assigned to LTC-DRG 475 have an average length of stay of 34 days, which results in an SSO threshold
of 28 days for these patients. The statutory qualification criteria for LTCHs require that LTCHs have an
average length of say of greater than 25 days, which is less that the SSO threshold for patients assigned
to this LTC-DRG. Obviously, therefore, the SSO thresholds do not measure the appropriateness of an
admission for LTCH care.

In short, the SSO thresholds are not, and were never meant to be, a measure of the
appropriateness of an LTCH admission. Rather, they were mathematically derived from the per diem
payment amounts, which were based on a methodology that would produce a payment-to-cost ratio for
SSO cases close to 1.0. Implementing a payment policy that assumes that all SSO cases were
inappropriate for admission for LTCH care lacks any foundation in supportive data and reflects a
misunderstanding and misuse of the SSO thresholds. In fact, by paying SSO cases at the equivalent of
short-term care hospital rates, CMS’s proposed policy on SSO cases would itself create a payment cliff.
This would lead to a significant and unwarranted reduction in payments for patients appropriately
admitted to, and receiving care in, LTCHs.
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3. The CMS Analysis of Short-Stay Outlier Cases Is Premature and Ignores
Variables that Render CMS’s Conclusions Erroneous

CMS cites two sources of data for the first proposed change to SSO payments. CMS looked at
LTCH claims data from the FY 2004 MedPAR files (using version 23 of the GROUPER software),
which CMS says reveals that 37 percent of LTCH discharges are SSO patients. CMS states that it
compared this percentage against the 48 percent of LTCH discharges that would have been SSO patients
at the outset of LTCH PPS (i.e., FY 2003). This pre-LTCH PPS data was derived from the same
regression analyses and simulations based on prior years’ LTCH claims data generated under the former
reasonable cost-based (TEFRA) system that CMS used to develop many aspects of LTCH PPS for FY
2003. After comparing the number of SSO cases for FY 2003 (48 percent) against the number of SSO
cases for FY 2004 (37 percent), CMS concludes that the drop in SSO cases is not sufficient enough and
the changes it is proposing to make to the SSO payment methodology are warranted.

a. The Data In CMS’s Analysis of a One-Year Change In Short-Stay
Outlier Cases, At the Beginning of the Transition Period to LTCH
PPS, Is Too Preliminary to Support the Proposed Payment Change

Even if one were to assume that this data is accurate, it is premature to use this data to make such
a drastic change to SSO payments. CMS is only looking at a one-year change in SSO cases (data that it
states is correct going into LTCH PPS in FY 2003, and data from FY 2004), not the three years that
CMS improperly states in the proposed rule. In addition, FY 2004 is only the second year of the
transition period to full prospective payment. The regulations provide that each LTCH payment was
comprised of 40 percent of the federal prospective payment rate during FY 2004, with 60 percent of
each LTCH payment still cost-based reimbursement for those LTCHs that chose to transition to LTCH
PPS. Accordingly, the incentives that CMS states that it built into LTCH PPS to pay LTCHs for patients
who could not be more appropriately treated in other types of facilities may not have taken hold in FY
2004, since LTCHs paid under the transition methodology continued to be paid 60 percent of their
reimbursement based on their costs. For a credible analysis, CMS would need to examine the number of
SSO cases in LTCH cost report data at the conclusion of the transition period, and certainly no earlier
than FY 2005 (the first year that more than 50 percent of each LTCH PPS payment was comprised of
the federal rate), before it can know whether SSO cases remain a material portion of LTCH discharges.

b. CMS’s Analysis Is Defective For Not Examining the Types of Short-
Stay Outlier Cases, Only a Portion of Which Could Bear Any
Meaningful Relationship to CMS’s Stated Policy Goals

CMS states in the proposed rule, there “continues to be an inappropriate number of patients
being treated in LTCHs who most likely do not require the full measure of resources available in a
hospital that has been established to treat patients requiring long-stay hospital-level care. Generally, if
these patients required the type of care associated with LTCHs, the patients would most likely be in the
LTCH for the duration of the LOS associated with the particular LTC-DRG to which the case is
assigned. Therefore, we are concerned that the existing SSO payment adjustment at §412.529...may
unintentionally provide a financial incentive for LTCHS to admit patients not requiring the level of care
available in that setting.” 71 Fed. Reg. at 4,686.

Even if CMS were to find a significant number of SSO cases after most LTCHs had begun to
receive payments based in whole or in significant part on the federal rate, CMS would still need to
determine from some reliable data source (1) the portion of SSO cases that are patients whose medical
condition(s) made them appropriate for the resource-intensive care provided by LTCHs, but whose
condition improved enough to warrant further treatment in an alternate care setting, (2) the portion of
SSO cases that expired early in their LTCH stay, and (3) the portion of SSO cases that were admitted to
the LTCH, but were later discharged after the patients’ care providers determined after further
examination and treatment that the patient would more appropriately be treated in an alternate care
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setting. Only this last category of SSO cases bears any meaningful relationship to the policy that CMS
presents in the proposed rule for ensuring that the majority of LTCH cases are appropriate for an LTCH
level of care.

If all or most SSO patients did not require an LTCH level of care — that is, they required less
intensive services — then the CMS statement above may suggest the need to bring payments more in line
with the proper incentives. However, as shown in Table 4 in this section, there are no discernable
differences in terms of patient acuity between SSO patients and full-stay LTCH patients, as measured by
both severity of illness and by risk of mortality. These findings contradict the assertion by CMS that
LTCHs are admitting patients that are “not requiring the level of care available in that setting” — rather
they show that LTCHs admit a homogenous group of patients who for a variety of reasons have varying
lengths of stays. Additionally, there are good explanations for why a patient may be LTCH-appropriate,
even if that patient does not stay “for the duration of the LOS associated with the particular LTC-DRG
to which the case is assigned.” One such example is patients that expire prior to reaching the 5/6™
geometric mean LOS threshold.

The Figure below shows the distribution of LTCH expirations by length of stay for all LTCH
discharges (see Figure 2). It shows that 3.2% of all LTCH discharges expire within the first week of
admission, another 2.8% expire during week two, 2.2% during week three, and 1.6% expire in week
four. Approximately 1.5% of long stay, high cost outlier patients expire. Overall, 13.8% of all LTCH
Medicare patients expire. From a clinical perspective, this distribution is not surprising given the
medical complexity of LTCH patients and the fact that patient expirations typically occur in the earlier
stages of intervention in health care facilities.

FIGURE 2: LTCH Medicare Patient Expirations by Length of Stay
as a Percent of Total LTCH Medicare Discharges

3.2% Expire in Week 1

l |
2.8% Expire in Week 2

l |

2.2% Expire in Week 3

1.6% Expira in Week 4

Percent of Total LTCH Medicare Discharges

1 2 3 4 5 6 7 8 9 10 1 12 13 t4 15 16 17 18 19 20 21 22 23 24 25 26 27 28
Length of Stay in Days

Note: 13.8% of all LTCH Medicare patients expire
Source: MedPAR 2004
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It is unreasonable for CMS to expect admitting physicians to be able to predict a potential patient
death 10 or even 20 days in the future and decline admittance based on that criterion alone in the face of
the potential clinical benefits to the patient in the LTCH. Tools simply do not exist for physicians to
predict death weeks in advance. The APACHE tool, which is commonly used in LTCHs and short-term
general hospital intensive care units to measure patient acuity and resource use, lacks that specificity.
Even if a physician could predict an individual patient’s LOS and risk of mortality, CMS cannot
reasonably assume that an LTCH patient that dies on the 20" day of his stay does not need “long-stay
hospital-level care.” Given the clinical difficulties in predicting a patient’s length of stay and risk of
death as well as the low number of very short-stay LTCH patients due to death, we do not believe this
issue requires action in the unfounded and financially punitive manner CMS has proposed.

In addition, another portion of LTCH SSO patients are characterized as such because their
Medicare coverage expires during their LTCH stay but before they reach the relevant SSO thresholds.
Clearly, loss of Medicare coverage bears no relevance whatsoever to whether the patient was
appropriate for admission to an LTCH. CMS, itself, recognized this fact in the initial implementation of
LTCH PPS, when it decided to count total patient days rather than Medicare-covered days to determine
whether an LTCH meets the statutory average length of stay requirement for certification:

We are adopting this policy because we believe that a criterion based on the total number
of treatment days for Medicare patients is a better indication of the appropriateness of the
patient’s stay at an LTCH than the number of days covered by Medicare for payment
purposes.

67 Fed. Reg. 55954, 55984 (Aug. 20, 2002). For such loss-of-coverage SSOs in particular, there is no
relationship between the need for LTCH level care and the length of Medicare stay in the facility, and
this patient population should be discounted from statistics used to evaluate current SSO payment
policy.

On a related note, we suggest that CMS further consider MedPAC’s proposal to establish patient
and facility level criteria for LTCHs to better define the patient setting and medical conditions for
LTCHes, rather than draw questionable assumptions about admission appropriateness from a limited set
of data.

c. CMS Cited One QIO Review of an LTCH But Ignored Available Data
On Numerous Other QIO Reviews of LTCHs In Which the Medical
Necessity of LTCH Admissions Were Upheld

CMS cites one QIO review of one LTCH in the proposed rule and ignores readily available data
concerning other QIO reviews of LTCHs in developing this proposed policy. The proposed policy rests
on CMS’s erroneous assumption that these shorter-than-average-stay patients were inappropriately
admitted to the LTCH in the first place. LTCHs admit patients only after applying an objective and
rigorous set of admissions screening criteria. To confirm this, Medicare QIOs conduct post-admission
reviews of LTCH patients to ensure that the admission was medically necessary. At CMS’s direction,
QIOs have been reviewing a sample of LTCH cases for admission appropriateness.

For two of the largest LTCH organizations, the QIOs have determined that the vast majority of
LTCH admissions were appropriate and medically necessary. Kindred Healthcare, Inc. (“Kindred™) and
Select Medical Corporation (“Select”) had over 1,000 combined LTCH cases reviewed by QIOs since
2003. The denial rate for all of these reviews is 1.6%. Specifically, Kindred had 495 cases reviewed by
QIOs between 2003 and 2005. Of this total, only 12 cases were denied on the basis of inappropriate
admission or medical necessity. That is a denial rate of 2.4%. Select had 592 cases reviewed by QIOs
between 2004 and 2005. Of this total, only 6 were denied, for a denial rate of 1.0%. Therefore, data
available to CMS clearly show an immaterial number of LTCH claims denied as the result of QIO
reviews. The QIO review data does not support CMS’s assumption that SSO cases were inappropriately
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admitted to LTCHs. On the contrary, QIOs are overwhelmingly finding that LTCH patients have
appropriately been admitted and treated in LTCHs.

d. CMS Ignored Available Data On the Clinical Differences Between
Short-Stay LTCH Patients and General Acute Care Hospital Patients

Most important is the clinically documented fact that LTCHs treat a substantially different
patient population with virtually no other treatment options — one that is demonstrably sicker, with
higher patient acuity and multiple medical complexities — than the typical short-term general hospital
patient in similar diagnostic categories. That is precisely why Congress created this special class of
hospitals in 1983. Available Medicare data demonstrate that LTCHs continue to occupy a special niche
in post-acute care by serving the most medically complex patients. This data supports modernizing the
classification criteria for LTCHs to distinguish and define the unique level of care that LTCHs provide.

“Short stay” LTCH patients are not clinically similar to short-term general hospital patients,
simply because their length of stay is less than the average LTCH patient, as CMS assumes. Medicare
data show that so-called “short stay” LTCH patients actually have a much longer length of stay than the
average short-term general hospital patient with the same diagnosis. The length of stay is longer
because the LTCH patient is, on average, much more medically complex. Table 1 below shows the five
most common SSO LTC-DRGs, and compares the average length of stay for those stays with the
average length of stay for the average general short-term care hospital patient.2 The data clearly show
that LTCH SSO patient lengths of stay, on average, greatly exceed that of patients treated in general
short-term care hospitals. Therefore, these patient populations are not clinically similar. These
differences reflect the more specialized needs, and more complex medical conditions, of LTCH patients,
and are indicative of the fact that, even for SSO cases, LTCHs do not simply function as general acute
care hospitals.

TABLE 1
Short-
LTCH Term
LTCH SSO Hospital
DRG  Description ALOS GMLOS
475 RESPIRATORY SYSTEM DIAGNOSIS WITH VENTILATOR SUPPORT 13.0 8.0
87 PULMONARY EDEMA & RESPIRATORY FAILURE 13.0 4.9
88 CHRONIC OBSTRUCTIVE PULMONARY DISEASE 9.8 4.1
271 SKIN ULCERS 13.0 55
89 SIMPLE PNEUMONIA & PLEURISY AGE >17 W CC 10.1 4.8
All DRGs (weighted by case frequency) 12.7 5.6

e. Short-Stay LTCH Patients Are Clinically No Different Than Other
LTCH Patients

“Short stay” LTCH patients are not less medically complex than the general LTCH patient
population. In fact, the diagnoses, medical complexity and severity of illness of “short stay” LTCH
patients are generally no different from the general LTCH patient population. For example, the most
common “short stay” LTCH patients are ventilator dependent (DRG 475) — the most vulnerable and
medically complex patients. Overall for LTCHs, the average length of stay for these patients is about 34

2 Data in table taken from the 2004 Medicare Provider Analysis and Review (“MedPAR?”) file,
December and March updates. GMLOS refers to geometric mean length of stay.
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days. However, under CMS’ system, even ventilator-dependent patients with a length of stay of 28 days
are classified as “short stay” and would be subject to payment penalties. The data for the five most
common SSO LTC-DRGs are presented in Table 2.3 In Table 2, we provide data from the 2004
MedPAR file which shows the geometric mean length of stay (“LOS”) for all LTCH patients, with the
SSO threshold stay (or 5/6ths of the geometric mean LOS). The MedPAR file, along with 3M APR
DRG Software for the 3M All Patient Refined DRG (“APR-DRG”) Classification System, allows us to
categorize cases by severity of illness (“SOI”). The APR-DRG severity of illness scores range from 1 to
4, with scores of 3 and 4 considered severely ill. Our data show that SSO cases have similar SOI scores
as cases that stay longer, demonstrating the clinical homogeneity of the two groups.

TABLE 2
All SSO
GMLOS LTCH5/6 LTCH Cases:
for All GM: Cases: % in
LTCH LTCH SSO % in SOI
DRG  Description Cases Threshold SOI 34 34
475 RESPIRATORY SYSTEM DIAGNOSIS WITH 34.2 28.5 94% 94%
VENTILATOR SUPPORT
87 PULMONARY EDEMA & RESPIRATORY FAILURE 304 25.3 90% 87%
88 CHRONIC OBSTRUCTIVE PULMONARY DISEASE 20.1 16.8 60% 52%
271 SKIN ULCERS 28.4 23.7 72% 69%
89 SIMPLE PNEUMONIA & PLEURISY AGE >17 W CC 21.2 17.7 74% 67%
All LTCH DRGs (weighted by case frequency) 26.6 NA 68% 64%

To illustrate the extent to which CMS’s proposals contradict the available data and established
regulatory scheme, these so-called “short stay” patients have a length of stay that exceeds the 25-day
threshold CMS uses to determine whether a hospital is eligible for classification as an LTCH and yet
CMS would also now, in effect, classify these patients as short-term general hospital patients. This
would penalize LTCHs who admit and treat the most medically complex patients when those patients
happen to be defined as “short stay” under CMS’s own rules.

f. The Data Do Not Support CMS’s Assumption that LTCHs Can
Predict In Advance an Individual Patient’s Length of Stay

In developing these proposed changes to LTCH payments for SSO cases, CMS makes the false
assumption that LTCHs can predict in advance the expected length of stay for medically complex LTCH
patients. The data do not support this assumption. LTCH patients are a homogeneous group of
medically complex patients, as shown in Table 2. From a clinical perspective, there are no discernable
differences between “short-stay” LTCH patients and longer stay (“inlier”) LTCH patients. Physicians
who make admission decisions after applying objective and rigorous clinical screening criteria cannot,
indeed should not, predict in advance — in effect, gamble on - the length of stay for this small subset of
medically complex, severely ill patients.

Consistent with the fact that SSO patients require the same level of care as inlier patients,
LTCHs are unable to distinguish between these two patient populations at the time of admission. (For

3 Data in table taken from 2004 MedPAR file, December and March updates. The APR-DRG grouper
software is proprietary software of 3M used to categorize cases by diagnoses and procedures at
discharge. The SOI scores range from 1 “minor,” 2 “moderate,” 3 “major,” and 4 “extreme.”
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the same reason, LTCHs are also unable to identify high cost outliers at the time of admission, and are
unable to predict the patient’s outcome, including death, at the time of admission.) Data show that
patients who are ultimately characterized as SSO cases present similar diagnostic mix, similar levels of
severity, and similar risk of mortality than inlier cases. In fact, the percentages of SSO cases falling into
each of the most common LTC-DRGs is comparable to the percentages of inliers falling into such LTC-
DRGs. DRG classification does not occur until after discharge, when the GROUPER software identifies
the proper LTC-DRG for payment. Because the 5/6™ geometric stay thresholds are different for each
LTC-DRG, it is impossible to predict whether a patient will be a SSO upon admission.

Similarly, the proportion of SSO patients in LTCHs that fall within the highest severity of illness
and risk of mortality categories is consistent with the proportion of inlier patients that fall within those
categories (see Table 4). Given the high levels of severity of illness and risk of mortality within the SSO
patient population, physicians making admissions decisions cannot and should not be required to predict
the ultimate length of stay for this subset of medically-complex, severely ill patients. Rather, if LTCHs
are successful in establishing and implementing a plan of care that achieves the best clinical outcome for
the patient in a shorter-than-average timeframe, the result should be lauded, rather than penalized, as
beneficial for all affected parties.

Many patients admitted to LTCHs already have had extended stays at acute care hospitals,
making it even more difficult to predict how long they will stay. This is supported by the data presented
in Table 3 below.4 For example, Table 3 shows that the average DRG 475 short-term acute care
hospital (“STCH”) patient has a LOS of 8 days; but STCH patients who are admitted to LTCHs with
DRG 475 had a LOS of 27 days, on average, in the STCH.

TABLE 3
LTCH Patients
Prior
Short- Short- GMLOS
Term Term for Al
LTCH Hospital | Hospital LTCH
DRG Description GMLOS LOS Cases
475 RESPIRATORY SYSTEM DIAGNOSIS WITH VENTILATOR 8.0 27 34.2
SUPPORT
87 PULMONARY EDEMA & RESPIRATORY FAILURE 49 23 30.4
88 CHRONIC OBSTRUCTIVE PULMONARY DISEASE 4.1 10 20.1
271 SKIN ULCERS 5.5 12 28.4
89 SIMPLE PNEUMONIA & PLEURISY AGE >17 W CC 4.8 10 212
All DRGs (weighted by case frequency) 5.6 NA 26.6

Overall, STCH patients sent to LTCHs had prior lengths of stay in the STCH of 13.2 days. This
is far in excess of the 5.6 days geometric mean length of stay for all STCH patients. This rebuts any
inference CMS may make that STCHs are systematically sending patients to LTCHs before completing
their course of care in the STCH.

4 “Prior Short-Term Hospital LOS” data are from RY 2007 proposed rule. Other columns from
MedPAR 2004, December and March updates.
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The SSO policy would penalize LTCHs for admitting LTCH-appropriate patients by paying
providers below cost most of the time. Currently, most LTCHs use patient assessment tools, such as
InterQual® Long-Term Acute Care Criteria (McKesson Health Solutions), to assess the appropriateness
of patients’ admissions, their continued stays and ultimate discharges from its facilities. Such criteria
are among the patient-level standards that MedPAC has recommended be applied by CMS to define
more precisely the level of care furnished by LTCHs (“Report to the Congress: New Approaches in
Medicare,” June 2004) and are used by many of Medicare’s QIOs to evaluate the appropriateness of
LTCH admissions. LTCH application of the InterQual® Criteria identifies and screens a significant
number of patients from admission, thereby ensuring that only those patients who are appropriate for an
LTCH stay are admitted.

In the January 2006 Proposed Rule, CMS hypothesizes that LTCHs seek to admit patients who
are likely to be SSO cases because LTCHs financially benefit from treating SSO patients. In reality,
however, LTCH clinical personnel, in conjunction with personnel from the referring facility, are
applying the InterQual® Criteria - rigorous, objective standards — in order to determine whether patients
are appropriate for LTCH admission. As discussed further below, these criteria do not identify (and no
criteria would be able to identify) whether patients are likely to be SSO patients. The fact that some of
the patients ultimately require a shorter LTCH stay than average for their diagnosis and clinical
complexity does not change this initial clinical determination of appropriateness. Upon admission, a
multidisciplinary team of clinicians establishes a comprehensive plan of care designed to achieve the
best possible medical outcome in the most optimal timeframe consistent with the patient’s condition.
LTCHs should not be penalized for achieving clinical outcomes in shorter periods of time — the
successful outcome everyone wants.

In addition, CMS’s premise that LTCHs have an incentive to target SSO cases for admission is
flawed. Even if LTCHs did not uniformly apply screening criteria to limit all admissions to appropriate
patients, and even if SSO cases could be identified at the time of admission, in fact, LTCHs have a
disincentive, not an incentive, to admit short-stay cases. This is because the admission of short-stay
cases lowers an LTCH’s average length of stay and puts the LTCH at risk losing its certification status
due to a failure maintain the required average length of stay of greater than 25 days.

Our analysis of 2004 MedPAR data suggests that SSO cases are indistinguishable from full-stay
cases on several important clinical measures. Therefore, we believe that LTCH admitting physicians
will have a very difficult time distinguishing SSO patients from full-stay patients, and will not be able to
change their behaviors, as CMS believes this policy will provide the incentive to do. Table 4 below
shows the severity of illness (“SOI”’) and risk of mortality (“ROM?”) scores (derived from MedPAR
2004 using the APR-DRG grouper software) for LTCH and short-term general hospital patients.5 As
you can seg, there is no indication that LTCHs are admitting less acute patients for a short-stay in order
to maximize revenues, as CMS asserts; rather, we find that SSO patients are virtually identical to full-
stay patients on several key clinical measures. There are many reasons why patients do not stay the
same amount of time in an LTCH, including death or better care outcomes, which do not imply so-called
“gaming.”

5 Data taken from MedPAR 2004, December and March updates.
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TABLE 4
Comparison of Short-Term, SSO and All LTCH Patients
Short- Short- All
Term Term SSO SSO All LTCH
Short-  Hospital Hospital Cases: Cases: GMLOS LTCH Cases:
Term Cases: Cases: % LTCH % in % in for Al Cases: % in
Hospital % in in ROM SSo SO1 ROM LTCH % in ROM
LTCHDRG GMLOS SOI34 34 ALOS 34 34 Cases SO13,4 34
475 8.0 95% 92% 13.0 94% 88% 34.2 94% 81%
87 4.9 70% 90% 13.0 87% 90% 30.4 90% 93%
88 4.1 27% 18% 9.8 52% 38% 20.1 60% 44%
271 5.5 41% 22% 13.0 69% 49% 284 72% 41%
89 4.8 47% 23% 10.1 67% 40% 21.2 74% 42%
All DRGs 5.6 33% 24% 12.5 64% 51% 26.6 68% 49%

As the table above demonstrates, the average medical complexity (as measured by SOI and
ROM) and length of stay of SSO cases are far higher than for short-term general hospital patients, and
thus it is not surprising that the average costs for SSO patients are above the inpatient prospective
payment system (“IPPS”) DRG payment amounts. Since we find no evidence that SSOs are in any way
similar to short-term general hospital patients, we therefore believe there is no basis for paying for them
using the IPPS methodology.

g. CMS’s Analysis of Short-Stay Outlier Data Fails to Consider the
Fundamental “Law of Averages” of Every Prospective Payment
System

Prospective payment systems by design are based on averages — where some patients have longer
lengths of stay and some shorter. This is true for the IPPS and the LTCH PPS, among others. CMS’s
proposed policy looks at the SSO data out of context and in a way that violates the fundamental “law of
averages” that is the backbone of every prospective payment system (i.€., that, by definition, many
patients have hospital stays less than average and many have hospital stays longer than average, but the
Medicare program is protected because the overall payments are relatively fixed). This violates the will
of Congress and CMS’s own understanding of the legislative intent behind the IPPS and LTCH PPS. In
the August 2002 final rulemaking that established the LTCH PPS, CMS stated as follows:

The acute care hospital inpatient prospective payment system is a system of average-
based payments that assumes that some patient stays will consume more resources than
the typical stay, while others will demand fewer resources. Therefore, an efficiently
operated hospital should be able to deliver care to its Medicare patients for an overall cost
that is at or below the amount paid under the acute care hospital inpatient prospective
payment system. In a report to the Congress, “Hospital Prospective Payment for
Medicare (1982),” the Department of Health and Human Services stated that the “467
DRGs were not designed to account for these types of treatment” found in the four
classes of excluded hospitals [psychiatric hospitals and units, rehabilitation hospitals and
units, LTCHs, and children’s hospitals], and noted that “including these hospitals will
result in criticism and their application to these hospitals would be inaccurate and unfair.”

The Congress excluded these hospitals from the acute care hospital inpatient prospective
payment system because they typically treated cases that involved stays that were, on
average, longer or more costly than would be predicted by the DRG system. The
legislative history of the 1983 Social Security Amendments stated that the “DRG system
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was developed for short-term acute care general hospitals and as currently constructed
does not adequately take into account special circumstances of diagnoses requiring long
stays.” (Report of the Committee on Ways and Means, U.S. House of Representatives, to
Accompany HR 1900, H.R. Rept. No. 98-25, at 141 (1983)). Therefore, these hospitals
could be systemically underpaid if the same DRG system were applied to them.

67 Fed. Reg. 55,954, 55,957 (August 20, 2002). By CMS’s own admission, therefore, CMS cannot pay
LTCHs at rates comparable to the IPPS rates for SSO patients. To do so would violate the law of
averages upon which the LTCH PPS is based, and the clear will of Congress and previous statements by
HHS and CMS that short-term care hospital reimbursement does not adequately compensate LTCHs.

CMS’s logic flies in the face of the structure of LTCH PPS. LTCH PPS compensates providers
based on a standard payment rate per case for each LTC-DRG. Implicit in the application of a standard
case rate is the premise that, regardless of whether a patient’s length of stay actually exceeds or falls
short of the average, the payment to the provider remains the same. By setting payments based on
averages, LTCH PPS is designed to create an incentive for LTCHs to furnish the most efficient care
possible to each patient, and imposes on LTCHs the primary financial risk with respect to patients who
exceed the average length of stay for their LTC-DRG.

It should be expected, therefore, that the lengths of stay of approximately half of LTCH patients
will be below the average. Payment for these cases based on LTC-DRG rates is fully consistent with the
underpinnings of LTCH PPS, since LTCHs will bear the cost of furnishing care to patients whose length
of stay exceeds the average. On the other hand, dramatically reducing the payment levels for the vast
majority of patients whose length of stay is less than average is inconsistent with the fundamental
structure of LTCH PPS.

In fact, the percentage of LTCH cases that are paid under the SSO payment policy is a function
of the SSO threshold and the dispersion of cases above and below the average lengths of stay for the
LTC-DRGs. As indicated above, CMS fixed the SSO threshold mathematically at a number of days that
approaches the average length of stay for each LTC-DRG (i.e., 5/6 of such average). Thus, from a
purely statistical perspective, the 5/6 standard can be expected to capture a significant fraction of the
patients in a given LTC-DRG. (It is worth noting that, had CMS set the per diem rate at 100 percent of
the average LTC-DRG specific per diem amount, as was discussed in the March 2002 Proposed Rule,
about half of the LTCH cases would have been treated as SSO cases.) In addition, in an LTCH, where
each case presents both complex and unique needs and may not fall within a standardized course of care,
one may expect a high frequency of deviation from the average length of stay in a given LTC-DRG.
Thus, the fact that a significant number of LTCH patients fall below 5/6 of the average length of stay for
each LTC-DRG is entirely expected as a fundamental feature of LTCH PPS and provides no information
whatsoever about the appropriateness of a given patient’s admission to the LTCH in the first instance.

CMS states “[w]e believe that the 37 percent of LTCH discharges (that is, more than one-third of
all LTCH patients) that the FY 2004 MedPAR identified as SSO cases continues to be an inappropriate
number of patients....” 71 Fed. Reg. at 4,686. However, CMS measures SSO utilization using a
methodology that will always produce results that are in the same range as the current 37 percent total.
Assuming that the GMLOS is defined as the point at which the length of stay of 50 percent of patients
are above and 50 percent are below, then taking 5/6th of the GMLOS will consistently produce a percent
of patients that is around 42 percent. That is, 5/6th of 50 percent is always 42 percent. As the lengths of
stay change each year and the GMLOS is recalibrated annually, the 5/6™ measurement factor will
continue to produce the same percent of patients below that level. In light of this fact, it is apparent that
the 37 percent SSO patient total that CMS is concerned with is actually quite reasonable, if not low.
When examining the MedPAR 2004 discharges for short-term hospitals, it was determined — not to our
surprise — that 41.7 percent of these cases fell below 5/6th of the short-term hospital GMLOS.
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4. The Data On Patient Discharges from IPPS Acute Care Hospitals Does Not
Support CMS’s Conclusions

As the basis for the second proposed change to the SSO payment methodology, CMS states that
it found that the majority of LTCH patients are admitted directly from IPPS acute care hospitals, after
looking at its patient data files (National Claims History Files), a recent MedPAC Report (June 2003,
pg. 79), and by research done by the Urban Institute at the outset of the LTCH PPS and RTI. CMS
believes that this data “may indicate premature and even inappropriate discharges from the referring
acute care hospitals.” 71 Fed. Reg. 4,648, 4,687 (Jan. 27, 2006). To remove “what may be an
inappropriate financial incentive for a LTCH to admit a short-stay case” CMS proposes to add a fourth
payment amount to the SSO payment methodology. Id. This would, in effect, limit LTCH payments to
no more than what a IPPS hospital would be paid for every SSO case. The result is to penalize LTCHs
for admitting patients from any IPPS acute care hospital if the patient is not treated for a full LTCH stay.
From CMS’s own statements, the agency clearly does not have a firm understanding of the admissions
data to which it refers.

In addition, the fact that LTCHs admit many patients who have already received some
hospitalization at an IPPS hospital does not mean that those patients have been prematurely or
inappropriately discharged from the IPPS hospital. Without more data on the patient’s condition and a
valid comparison of the respective resources of the LTCH and the IPPS hospital, the only inference that
can be drawn solely from the number of patient admissions from IPPS hospitals is that those patients
require hospitalization. CMS’s logic fails to acknowledge and account for the simple fact that the very
patients that are most appropriate for LTCH care — that is, the sickest patients with the most medically
complex cases — would naturally have been initially admitted to a general acute care hospital prior to
any determination of their appropriateness for LTCH care. Put differently, patients in nursing facilities
or receiving care at home immediately prior to admission to an LTCH are least likely to have the
complexities that make their admission to an LTCH necessary. In fact, rather than creating a basis for
suspicion that such patients were inappropriate for LTCH care, the fact that most LTCH patients come
from general acute care hospitals would tend to demonstrate that LTCH patients are being identified
from among the patient population most likely to be appropriate for LTCH admission. ALTHA submits
that the available data supports clear decisions by medical professionals determined that those patients
would be better cared for in an LTCH setting, with its greater resources and better trained staff to treat
the patients’ conditions.

The data do not support the position espoused by CMS in the proposed rule that the IPPS
hospital payment rate is sufficient to cover the costs of caring for this medically complex patient
population. CMS’s proposed rule will result in payment levels well below LTCHs’ costs of caring for
these short stay patients. In fact, the combined effect of CMS’ proposed rule is to cut rates to an
unprecedented level where LTCHs would actually experience negative Medicare margins. A simple
example proves this point. The payment rate for LTCHs for a patient who is ventilator dependent (DRG
475) assumes that the patient will stay in the LTCH about 34 days, on average. An LTCH could provide
excellent care and discharge such a patient after only 28 days. Under CMS’s proposed rule, the LTCH
would receive the IPPS hospital payment rate for this patient, which assumes the patient was only
hospitalized for about 8 days. This proposal would result in payments far below the costs the LTCH
actually incurred in treating the patient. In fact, a majority of DRG 475 SSO cases have stays above the
typical 8 day short-term general hospital average, indicating that CMS proposes to pay less than cost
most of the time — an unprecedented shift in policy, and one that would be unsustainable for many
LTCHs. A full 11% of DRG 475 SSO cases are discharged within 5 days of the 28.5 day threshold, and
likely have costs more similar to the full LTCH DRG payment than the [PPS payment based on an 8 day
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stay.6 Thus, this proposed policy would create a significant payment cliff for these and other SSO cases
with stays close to the SSO threshold.

S. CMS’s Proposal to Pay for SSO Patients at the IPPS Rate Is Inconsistent
With the Statutory Standard for LTCH Certification

By proposing to pay for SSO cases at IPPS rates, CMS violates the clear will of Congress in
establishing LTCHs as a distinct, IPPS-exempt hospital provider type. As the agency is well aware,
Social Security Act § 1886(d)(1)(B)(iv)(I) defines an LTCH as “a hospital which has an average
inpatient length of stay ... of greater than 25 days” (emphasis added). Because it incorporates the term
“average,” this text permits no conclusion except that Congress fully understood and intended that a
significant portion of LTCH patients would experience lengths of stay below the 25-day certification
standard. Any other inference renders the concept of “average” within the statutory language
meaningless. Thus, by concluding presumptively that SSO patients have been admitted to LTCHs
inappropriately and paying these cases under IPPS methodology, CMS thwarts the clear intent of
Congress to exempt LTCHs from IPPS.

Further, CMS does not avoid the fundamental conflict between its proposal and the statutory
LTCH definition by virtue of the regulatory language it uses to implement the new reimbursement
policy. The new SSO payment ceiling in 42 C.F.R. § 412.529(c)(2)(iv) is described as “an amount
payable under [LTCH PPS] that is comparable to an amount that is otherwise paid under the hospital
[IPPS] ... (emphasis added).” Use of the construct “comparable to”” does not negate the actual effect of
the proposal — namely, to reimburse LTCH cases at rates developed for IPPS-reimbursed general acute
care hospitals. CMS says as much itself when it justifies this policy on its opinion that LTCHs are
“behaving like acute care hospitals,” despite the absence of any evidence that such LTCHs are failing to
meet the 25-day statutory certification standard. CMS’s “comparable to” language does not change the
fact that, contrary to Congressional mandate, LTCHs will be paid as IPPS-reimbursed general acute care
hospital for a significant number of their cases.

Importantly, the statutory language of SSA § 1886(d)(1)(B)(iv)(I) demonstrates that the
presumption underlying CMS’s proposed change in SSO payment policy is fundamentally flawed. It
follows necessarily from the statutory definition of LTCHs that, as long as the facility satisfies the
statutory certification standard — i.e., an average length of stay of greater than 25 days — any patient for
whom continued acute care is medically necessary is, by definition, appropriate for LTCH admission.
Until Congress adopts a different standard to define LTCHs, CMS lacks the authority to alter the
methodology for reimbursing SSO cases on the basis of assumptions directly at odds with statutory
principles.

6. CMS’s Proposal on SSO Cases Is Contrary to the Agency’s Prior Analyses of
SSO and Very Short-Stay Outlier Cases

In March 2002, CMS first proposed, and later adopted in August 2002, a special payment policy
for SSO cases under which an LTCH would not receive the full LTCH-DRG payment. In developing
the SSO payment policy in 2002, CMS carefully analyzed the competing considerations (such as the
need to balance appropriate payments for shorter stay and inlier cases, and the desire to avoid a
“payment cliff” that could create inappropriate incentives), identified numerous available options, and
simulated the impact of those options using actual data. When the August 2002 Final Rule was
published, it provided that LTCHs would be paid for SSO cases the least of (i) 120 percent of the LTC-
DRG specific per diem (determined by dividing the LTC-DRG payment by the average length of stay
for that LTC-DRG) multiplied by the length of stay, (ii) 120 percent of the cost of the case, or (iii) the

6 Twenty-nine percent of all SSO cases fall within 5 days of the 5/6™ geometric mean threshold for their
DRG.
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Federal prospective payment for the LTC-DRG. Because the aggregate of the per diem payments for a
particular SSO case should not exceed the full LTC-DRG payment for the case, the SSO payment policy
applies only for patients whose lengths of stay do not exceed 5/6 of the average length of stay for the
particular LTC-DRG. In other words, the aggregate of the per diem payments set at 120 percent of the
LTC-DRG specific per diem would equal the full LTC-DRG payment once the patient’s length of stay
reaches 5/6 of the average length of stay for the particular LTC-DRG. This point, therefore, became the
“SSO threshold” — cases with lengths of stay below the SSO threshold are paid under the SSO payment
policy, and those above it are paid the full LTC-DRG rate.

The March 2002 Proposed Rule also included a separate payment policy for cases categorized as
“very short-stay discharges.” This payment policy was not included in the August 2002 Final Rule.
Under the proposed policy, two LTC-DRGs (one psychiatric and one non-psychiatric) would have been
created for cases that have lengths of stay of 7 days or fewer, and LTCHs would have been paid a per
diem amount, determined by dividing the Federal payment rate for the applicable LTC-DRG category
(that is, federal payment rate multiplied by the LTC-DRG weight) by seven. In proposing this policy,
CMS sought to address its concern that “[a] very short-stay discharge often occurs when it is
determined, following admission to a LTCH, that the beneficiary would receive more appropriate care in
another setting” by making “an adjustment for very short-stay discharges in order to make appropriate
payment to cases that may not necessarily require the type of services intended to be provided at a
LTCH.” 67 Fed. Reg. 13,453. The development of the LTC-DRGs for very short-stay discharges and
their proposed relative payment weights, and the impact on the payment rates for non-short-stay
patients, were carefully simulated and analyzed by CMS at that time. In the August 2002 Final Rule,
CMS ultimately determined not to adopt the very short-stay discharge payment policy. Responding to
comments, CMS decided that this policy would inappropriately penalize an LTCH “for those occasions
when, in good faith, it admits a patient, who shortly after admission, expires or is transferred to a more
appropriate setting,” 67 Fed. Reg. 56,000, and would create a “‘payment cliff,” which potentially could
have provided a significant incentive for LTCHs to keep patients who would otherwise have been paid
for as very short-stay discharges.” 67 Fed. Reg. 56,001.

In the January 2006 Proposed Rule, among other things, CMS proposes to change radically the
method for determining the payment amount for SSO cases. In particular, CMS proposes to change the
percentage-of-cost-of-case limitation from 120 percent to 100 percent, and to add an additional payment
limitation for SSO cases based on an amount comparable to what would have been paid to a general
acute care hospital under IPPS. In marked contrast with CMS’s development of SSO payment policy in
the March 2002 Proposed Rule and the August 2002 Final Rule, and even though CMS claims
insufficient data under the newly-implemented LTCH PPS to effect the budget neutrality adjustment
under 42 C.F.R. § 412.523(d)(3), CMS’s current proposed SSO payment policy changes are founded
only on CMS’s erroneous and unsubstantiated assumptions that all SSO patients have been
inappropriately admitted to LTCHs and inappropriately discharged from general acute care hospitals. In
developing this radical proposal, (1) CMS misuses the SSO thresholds, which are not, and were never
meant to be, a measure of the appropriateness of an LTCH admission; (2) CMS erroneously assumes
that patients below SSO thresholds have been inappropriately admitted to LTCHs; (3) CMS erroneously
assumes that LTCHs function like general acute care hospitals when treating patients below SSO
thresholds; (4) by proposing to pay for SSO patients at IPPS rate, CMS proposes a payment
methodology that is inconsistent with the Congressionally-enacted standard for an LTCH’s exemption
from IPPS; and (5) CMS proposes to pay for SSO patients at rates that would result in LTCHs being
paid amounts significantly below their actual costs of providing care.

C. Recommendations

ALTHA firmly believes that CMS should not revise the payment adjustment formula for short-
stay outlier (“SSQ”) patients as proposed. These changes are not supported by the data presented in the
proposed rule and herein. Only after CMS has more than one year of cost report data from the transition
to LTCH PPS and CMS performs a valid analysis of the facility characteristics and resources of LTCHs
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compared to general short-term care hospitals for the LTCH patient conditions treated can CMS
understand whether the current SSO payment methodology is fair. ALTHA is confident that CMS will
find the current SSO payment methodology to be fair because the overwhelming majority of SSO
patients are appropriate for LTCH care, based upon clinical admission decisions after applying objective
and rigorous clinical screening criteria and comprehensive patient plans of care. The available data
supports effective LTCH care, and in certain cases patient mortality during an LTCH stay, rather than
inappropriate patient admissions. Moreover, the LTCH PPS, like most prospective payment systems, is
based on averages by design — some patients have longer lengths of stay and some shorter. Provided
that LTCHs satisfy the statutory requirement of an average inpatient length of stay that exceeds 25 days,
these hospitals have achieved the desired balance of short- and long-stay patients envisioned by LTCH
PPS.

We strongly urge CMS to consider alternatives that more appropriately target any cases that,
based on a meaningful analysis of current data, are likely the result of inappropriate admissions to
LTCHs. We recommend that CMS consider the following alternatives to address the issues raised in the
proposed rule regarding SSOs:

Option 1: CMS should adopt requirements for pre-admission, concurrent and post-hoc review
of the appropriateness of LTCH admissions.

a. Require physician certification of the need for LTCH services prior to or concurrent
with admission to an LTCH. This certification should be based on guidelines established by CMS
through rulemaking and public comment. CMS requires physician certification of medical necessity for
treatment for other Medicare providers to balance the goals of protecting the Medicare trust fund against
abuse with the need to preserve access to medically necessary services. This approach directly
addresses the issues CMS raised in the proposed rule regarding SSOs. Requiring physician certification
of medical necessity for LTCH care would address CMS’s concerns that LTCHs are admitting SSO
patients for financial reasons.

b. Adopt uniform admission and continuing stay screening criteria to ensure that only
appropriate patients are admitted to LTCHs. As noted above, some LTCHs already use InterQual,
the screening instrument used by the majority of QIOs to evaluate the appropriateness of LTCH
admissions and continued stays. Requiring the use of this or a related instrument would meet the goal of
ensuring that only appropriate patients are admitted to LTCHs.

c. Expand the sample of LTCH cases reviewed by QIOs for appropriateness of admission
and continued stay. In conjunction with recommendations (a) and (b) above, expanded QIO review
would be the most direct way to address CMS concerns about inappropriate admission of short-stay
patients raised in the CMS proposed rule. This is consistent with the recommendation made by
MedPAC in their June 2004 report to Congress.

Option 2: CMS Could Implement Targeted Payment Reforms Directed at “Very Short Stay”
Cases.

If CMS decides to use payment mechanisms to address SSOs, we recommend that CMS
implement a much more targeted approach than the one contained in the Proposed Rule. As noted
above, in CMS’s March 2002 Proposed Rule, CMS articulated the same concern that has formed the
basis for its current proposal — namely, the potential that some short-stay patients may not have been
appropriate for LTCH admission. At that time, CMS proposed to address this concern with a more
tailored alternate payment policy for very short-stay discharges. In the August 2002 Final Rule, CMS
declined to adopt this policy because it concluded that its concerns were adequately addressed in the
broader SSO payment policy. Nevertheless, the very short-stay discharge policy presented in the March
2002 Proposed Rule demonstrates that a more thoughtful and targeted approach to address CMS’
concerns is possible.
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We urge CMS to develop a more targeted alternative payment policy that is tailored to meet any
legitimate concerns about inappropriate admissions. Any such alternative payment policy must be based
on a rigorous and objective analysis of relevant and current data, and must result in payment amounts
that bear a relationship with the LTCH’s costs of providing care on average for the affected cases. As
discussed above, LTCHs do not possess the ability to predict, in advance, the length of an LTCH
patient’s stay, nor do we believe that LTCHs should attempt to make such predictions. However, to
remove any incentive that CMS believes LTCHs might have to admit patients for a brief LTCH stay, we
propose the following alternatives for CMS to pay for “very short stay” cases:

a. Define “very short stay” cases as those with a length of stay well below the mean for all
LTCH cases (e.g., 5-7 days) and reimburse those cases at cost. The rest of LTCH cases that are
between the “very short stay” and the 5/6™ geometric mean threshold for their DRG would be defined as
“short stay outlier” cases, and would be paid under the current “lesser of” payment methodology.
Paying at cost for the “very short stay” cases removes any incentive that might arguably exist for
LTCHs to admit patients who could be predicted to have very short lengths of stay.

b. Reimburse “very short stay” cases (as defined above) at a percentage of cost (e.g., 95%
of cost) to remove any incentive whatsoever that LTCHs might have for admitting patients who
could be predicted to have very short lengths of stay. This option would be similar to the payment
approach for high cost outliers, but we do not recommend a “stop loss” feature given the difficulty in
predicting lengths of stay or clinical outcomes for those patients. All other SSO cases would be paid
under the current SSO “lesser of” methodology. However, if this option is adopted, we encourage CMS
to consider reallocating the 5% “payment penalty” imposed on very short stay cases to payment levels
for other SSO cases.

ALTHA also considered three other recommendations, but rejected each on policy grounds for
the following reasons:

“Phase-In" of SSO Policy Proposed by CMS. ALTHA generally supports the agency’s use of
phase-ins to ease the transition for LTCHs to new payment changes; however, ALTHA is opposed to a
phase-in of the SSO policy proposed by CMS for two primary reasons. First, as demonstrated above,
CMS’s proposal to pay LTCHs for SSO cases at the IPPS rate is not supported by the data which
indicate that LTCH SSO costs would not be covered by IPPS rates and is, therefore, a flawed policy.
Second, LTCHs are unable to predict in advance length of stay or clinical outcome and therefore will not
be able to adjust behavior in response to the policy, even if given more time. A phase-in will not cure
these fundamental shortcomings with CMS’s proposed approach.

Specific Payment Adjustment for Very Short Stay Deaths. ALTHA also considered but rejected

a specific payment adjustment for short stay cases resulting in death. We did not make this
recommendation because, as discussed above, physicians making admission decisions cannot predict in
advance clinical outcomes, particularly death. In addition, as noted above, deaths occurring in short
time periods represent a relatively small percentage of total LTCH discharges. Finally, the other options
discussed above would apply to a broader array of “short stay” patients and more directly address
CMS’s articulated concerns about inappropriate admissions.

Per Diem Amount for Very Short Stay Cases. We also considered the option of per diem
amounts paid for very short stay cases, consistent with CMS’s March 2002 Proposed Rule, when it first
proposed the LTCH PPS. We rejected this approach for basically the same reason CMS did, namely, it
creates a payment cliff that could interfere with sound clinical decision making. We believe our
recommended approaches described above, i.e., paying cost for “very short stay” cases, minimizes the
cliff issue.

It is noteworthy that, in the March 2002 Proposed Rule, CMS originally proposed to pay SSOs at
150% of cost to account for the fact that very short stay cases would be getting a per diem amount at a
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much lower level. CMS then determined that higher SSO payments were required to produce an LTCH
payment system that was, overall, adequate and met the statutory mandate to “maintain budget
neutrality.” Under any approach that CMS chooses, and any percentage of cost that CMS pays short
stay cases, it is vitally important that CMS evaluate the overall adequacy of the LTCH payment system
as a whole, with due consideration of how those decisions affect the ability of LTCHs to meet patient
care needs.

II. Proposal to Not Update the RY 2007 Federal Rate
A. General Description

CMS is proposing that the LTCH PPS federal rate remain at $38,086.04 for the 2007 rate year.
CMS stated that this proposal is based on an analysis of the LTCH case-mix index and margins before
and after implementation of LTCH PPS and the latest available LTCH cost reports, which allegedly
indicate that LTCH Medicare margins were 8.8 percent for FY 2003 and 11.7 percent for FY 2004.
CMS added that the proposed federal rate for RY 2007 is also based upon and consistent with the recent
recommendation by MedPAC that “Congress should eliminate the update to payment rates for long-term
care hospital services for rate year 2007.” December 8, 2005 MedPAC Meeting Transcript (the
“MedPAC Meeting Transcript”), pg. 165. Each of these data sources fail to support the proposal to not
update the LTCH PPS federal rate.

B. Assessment

1. The 3M Analysis of LTCH Claims Data Is Flawed

The case-mix index (“CMI”) is defined as an LTCH’s case weighted average LTC-DRG relative
weight for all its discharges in a given period. CMS characterizes a change in CMI as either “real” or
“apparent.” A “real” CMlI increase is an increase in the average LTC-DRG relative weights resulting
from the hospital’s treatment of more resource intensive patients. An “apparent” CMI increase is an
increase in CMI due to changes in coding practices, according to CMS. CMS believes that freezing the
federal rate for RY 2007 will eliminate the effect of coding or classification changes that do not reflect
changes in LTCHs’ case-mix (i.e., the federal rate will reflect only “real” CMI and not “apparent” CMI).
CMS reaches this conclusion by looking at a data analysis performed by 3M. The 3M analysis
compared FY 2003 LTCH claims data from the first year of implementation of LTCH PPS with the FY
2001 claims data generated prior to the implementation of LTCH PPS (the same LTCH claims data
CMS used to develop LTCH PPS). 3M found that the average CMI increase from FY 2001 to FY 2003
was 2.75 percent. CMS then assumes that the observed 2.75 percent change in case-mix in the years
prior to the implementation of LTCH PPS represents the value for the “real” CMI increase. CMS then
makes a second assumption that the same 2.75 percent “real” CMI increase remained absolutely
constant during the LTCH PPS transition period. Because the 3M data showed a 6.75 rise in CMI
between FY 2003 and FY 2004, CMS concludes that 4.0 percent of that increase represents the
“apparent” CMI increase due to improvements in LTCH documentation and coding.

The first error with the assumptions that CMS makes here is that there are a number of LTCHs
that did not begin the transition to LTCH PPS until close to the start of FY 2004 — the second year of the
LTCH PPS transition period. Significantly, all of Kindred Healthcare’s 44 LTCH hospitals (out of a
total 280 LTCHs operating in FY 2003) did not receive any portion of the LTCH PPS federal rate until
September 1, 2003 — one month shy of the FY 2004 rate year. The evidence available to ALTHA
suggests that there were other LTCHs that went onto LTCH PPS late in the FY 2003 rate year as well.
So CMS’s assumptions that 4.0 percent of the 6.75 rise in CMI between FY 2003 and FY 2004 can be
attributed to better LTCH coding and documentation is simply false — at least with respect to Kindred
Healthcare’s LTCHs. Therefore, the proposed elimination of the update to the federal rate for RY 2007
is based on at least two false assumptions and a failure to use the proper data (in this case, the case-mix
data from FY 2004, when all LTCHs in operation at the time LTCH PPS went into effect had begun the
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transition to LTCH PPS). Moreover, to prove CMS’s assumptions, it would need to compare the CMI
increases for LTCHs that elected reimbursement at the full federal rate at the beginning or at some time
during the transition period against the CMI increases for LTCHs that chose to go through the full five-
year transition period to the federal rate. In addition, during the first year of the transition period, the
federal rate only made up 20 percent of the LTCH’s payment for those LTCHs that chose to transition to
LTCH PPS. This relatively small portion of the overall payment makes it far less likely that LTCHs
were aggressively coding LTCH stays during FY 2003 in a manner that would account for the entire
differential between the pre-LTCH PPS average CMI increase and the post-LTCH PPS average CMI
increase. In sum, CMS makes a number of false assumptions to explain a rise in CMI for LTCHs during
the transition period to LTCH PPS, without considering other factors or data elements that suggest real
CMl increases, due to real changes in LTCH treatment of more resource intensive patients, rather than
deliberate coding efforts to enhance payments. On this basis alone, the LTCH PPS federal rate for RY
2007 should be updated.

2. The Medicare Program Safeguard Contractor Review of One LTCH is Not
Representative Data

The second source of erroneous data that CMS used to propose a rate freeze for RY 2007 is a
review by a Medicare program safeguard contractor working with a fiscal intermediary that examined a
sample of LTCH claims with specific diagnoses in one LTCH and determined that the majority of those
patients were not “hospital-level” patients, but were more suitably skilled nursing facility (“SNF”)
patients. CMS states that a Medicare QIO reviewed a sample of the claims that had been determined not
to be hospital-level patients by the Medicare program safeguard contractor and concurred with its
assessment of most of those cases. CMS adds that they have other anecdotal information about
investigations of LTCHs treating patients that do not require hospital-level care. CMS concludes that
these findings add further support for its assumptions that the increase in LTCHs* CMI is primarily due
to factors other than “real” CMI. On its face, this is the worst kind of data for CMS to use when making
an important policy decision such as a payment rate change. The conclusions reached by a Medicare
program safeguard contractor after a single review using only a sample of claims from a single LTCH,
where some of the contractor’s conclusions were later disputed by a QIO, bears no meaningful
relationship to the patients treated by the other 374 LTCHs that are currently paid under LTCH PPS.
The same can be said for the anecdotal information about similar LTCH reviews that CMS mentions.
CMS fails to show a relationship between one LTCH’s behavior with regard to admitting what are
disputably a few inappropriate cases and the case mix of any other hospitals or industry-wide case mix
increases. CMS assumes that one LTCH’s behavior is similar across all LTCHs without presenting data
to show that this is in fact true. CMS did not analyze the individual cases of other LTCHs to determine
if the one case it reviewed was more widespread.

Data available to CMS clearly show an immaterial number of LTCH claims denied as the result
of QIO reviews. Two of the largest LTCH providers, Kindred and Select, had over 1,000 combined
LTCH cases reviewed by QIOs since 2003. The denial rate for all of these reviews is 1.6%.
Specifically, Kindred had 495 cases reviewed by QIOs between 2003 and 2005. Of this total, only 12
cases were denied on the basis of inappropriate admission or medical necessity. That is a denial rate of
2.4%. Select had 592 cases reviewed by QIOs between 2004 and 2005. Of this total, only 6 were
denied, for a denial rate of 1.0%. Without question, then, QIOs are overwhelming finding that LTCH
patients have appropriately been admitted and treated in LTCHs. Therefore, a broader examination of
the data on QIO reviews contradicts CMS’s use of this data as support for a rate freeze for RY 2007.

3. The CMS Analysis of LTCH Margins Is Flawed

The third source of erroneous data CMS discusses in the proposed rule as support for the rate
freeze is an internal CMS analysis that basically retraces the steps MedPAC took to examine LTCH
margins before and after implementation of LTCH PPS. CMS says full-year cost report data from FY
2003 indicates that LTCH Medicare margins were 8.8 percent in that year, and preliminary cost report
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data for FY 2004 indicates LTCH Medicare margins of 11.7 percent for that year. CMS says that LTCH
Medicare margins prior to LTCH PPS (going back to 1996) ranged from -2.2 percent in FY 2002 to 2.9
percent in FY 1997. However, upon a closer examination of the MedPAC data on LTCH margins, the
data shows that almost a quarter of LTCHs (23% to be precise) had negative Medicare margins in 2004.
In addition, MedPAC did not take into consideration the effect of the 25 percent rule on reimbursement
to LTCH hospitals-within-hospitals for admissions from the host hospital when modeling LTCH
Medicare margins. See MedPAC Meeting Transcript, pg. 164. Thus, it is clear that CMS has not
properly interpreted the data and has drawn incorrect conclusions from the selected observations about
LTCHs’ Medicare margins to support its proposed freeze of the LTCH PPS federal rate in RY 2007.

In the proposed rule, CMS states that the LTCH cost report data does not show increases similar
to the increases in CMI, and because reported costs did not increase as much as reported increases in
CMI, LTCHs must be incorrectly coding cases. In making this assumption, CMS does not indicate that
it is allowing for any increase in efficiency by LTCHs, which would lower costs and not affect CMIL. In
a different part of the proposed rule, CMS suggests that it may begin measuring efficiency and include
that in the LTCH market basket methodology. This is inconsistent with the agency’s position on the
increase in CMIL. On the one hand, CMS suggests that efficiency plays a part in LTCH payment
adjustments, yet CMS does not concede that efficiency affects cost growth in CML In fact, when CMS
discusses PPS transition periods, the agency states its expectation that providers will become more
efficient under a PPS system. In is erroneous, therefore, for CMS to take a contrary position, and ignore
its own stated expectations and the available data, to conclude that LTCHs transitioning to LTCH PPS
do not become more efficient for purposes of measuring CMI growth.

4. CMS Failed to Consider the Reweighting of LTC-DRG Weights Earlier This
Year

The discussion in the proposed rule regarding changes in CMI since the implementation of the
LTCH PPS fails to address other recent changes that have had a material affect on LTCH coding and
payment. Namely, CMS has already corrected any coding issues from 2004 by reweighting the LTC-
DRG weights earlier this year. In fact, each year of the LTCH PPS, CMS has reweighted the LTC-
DRGs in a non-budget neutral manner to realign LTCH payments with costs, and reserves the right to do
so going forward. In the IPPS Final Rule for FY 2006, published August 1, 2005, CMS reduced the
LTC-DRG weights (resulting in an agency-estimated 4.2% reduction in payments to LTCHs) for the
exact same reason that CMS is now proposing no market basket update for RY2007 — because PPS
reimbursements to LTCHs were higher than LTCH costs in 2004. In that rulemaking, CMS stated the
following rationale for reducing the LTC-DRG weights for FY 2006:

As we explained in the FY 2006 IPPS proposed rule (70 FR 23667), we continue to
observe an increase of relatively lower charge cases being assigned to LTC-DRGs with
higher relative weights in the prior year. The addition of these lower charge cases results
in a decrease in many of the LTC-DRG relative weights from FY 2005 to FY 2006. This
decrease in many of the LTC-DRG relative weights, in turn, will result in an estimated
decrease in LTCH PPS payments. As we explained in that same proposed rule,
contributing to this increased number of relatively lower charge cases being assigned to
LTC-DRGs with higher relative weights in the prior year are improvements in coding
practices, which are typically found when moving from a reasonable cost based payment
system to a PPS.

[...]

Specifically, two commenters stated that “the LTCH PPS, in its third year of
implementation, is still in transition; the initial 5-year phase-in will end September 2006.
During this time of transition, LTCH coding and data are still undergoing improvement.”
Therefore, it is not unreasonable to observe relatively significant changes (either higher
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or lower) in the average charge for many LTC-DRGs as LTCHs’ behavior coding
continues to change in response to the implementation of a PPS.

[...]

As we discussed above, we believe that there are no systemic errors in the LTCH FY
2004 MedPAR data, and we believe that the increase of relatively lower charge cases
being assigned to LTC-DRGs with higher relative weights that we observed in the FY
2004 LTCH claims data (which results in a decrease in the many of the LTC-DRG
relative weights) accurately represents current LTCH costs. . . . Therefore, because we
believe the FY 2004 LTCH claims data used to determine the FY 2006 LTC-DRG
relative weights accurately reflect the resources used by LTCHs to treat their patients,
and these data show either a decrease in the average charge of the LTC-DRG or an
increase in the average charge of the LTC-DRG that is less than the overall increase in
the average charge across all LTC-DRGs, we believe that the decrease in many of the
LTC-DRG relative weights is appropriate. The LTC-DRG relative weights are designed
to reflect the average of resources used to treat representative cases of the discharges
within each LTC-DRG. As we discussed in greater detail above, after our extensive
analysis of the FY 2004 MedPAR data, which we used to determine the FY 2006 LTC-
DRG relative weights, we concluded that there are no systematic errors in that data.
Therefore, we continue to believe it is appropriate to base the FY2006 LTC-DRG
relative weights on LTCH claims data in the FY 2004 MedPAR file. Furthermore, we
believe that the decrease in many of the LTC-DRG relative weights is appropriate and is
reflective of the changing behaviors of LTCHs’ response to a PPS environment.”

70 Fed. Reg. 47,335 (August 1, 2005).

Through the CMI analysis in this proposed rule, CMS has basically documented the same
purported phenomenon that it found a few months ago and documented in the IPPS final rule — that
during the transition to the PPS, LTCH coding practices are resulting in patients being assigned to DRGs
with reimbursements that are higher than the LTCH’s costs for those patients. As stated above, CMS
sought to eliminate any differences between reimbursements and costs in 2004 by reducing LTC-DRG
weights in 2006 (and it did the same for 2003 differences in the 2005 LTC-DRG weights). If CMS
eliminates the market basket update in RY 2007, CMS will be correcting the same alleged PPS coding
transition problem that it previously corrected in the 2006 IPPS rule. As a result, LTCHs will be
unfairly penalized twice for the same issue.

5. CMS Failed to Consider Recent Changes to Coding Clinic Logic

CMS also has failed to address another recent change that has had a material affect on LTCH
coding and payment. Recent revisions to the guidelines for utilizing DRG 475 (“Respiratory System
Diagnosis with Ventilator Support”) have resulted in reduced payments to LTCHs. In particular, the
AHA Coding Clinic revisions to DRG 475 now require that LTCHs use lower-weighted DRGs for
principal diagnoses that previously fell within the parameters of DRG 475. As a result of this change,
LTCHs are now receiving reduced payment for treating patients with certain types of respiratory
distress, despite that the same resources are being expended on such patients. Nonetheless, CMS failed
to consider this change in the applicability of DRG 475, which many LTCH patients are classified for
payment, in proposing a zero percent update to the LTCH PPS federal rate for RY 2007.

C. Recommendations
CMS should allow a full update to the LTCH PPS federal rate for RY 2007. Projected or

assumed “overpayments” in the LTCH system are effectively eliminated from the payment system on an
annual basis as CMS recalibrates the LTC-DRG weights or makes similar adjustments to other aspects
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of the LTCH PPS. CMS has achieved payment adequacy through the DRG reweighting. A zero market
basket update would be a duplicative and unnecessary cut in LTCH payments to address the very same
issue that CMS just addressed in the IPPS Final Rule for FY 2006. CMS also needs to account for other
changes in LTCH coding, including the amended guidelines regarding classification of patients under
DRG 475, when proposing changes to the update.

III.  Monitoring/RTI International Study
A. General Description

The proposed rule summarizes the preliminary data analyses conducted by the Research Triangle
Institute International (“RTI”) under contract to CMS. The stated purpose of this research is to analyze
the LTCH provider category and determine the feasibility of implementing MedPAC’s
recommendations (in the June 2004 Report to Congress) for creating new LTCH facility and patient
criteria. This would ensure that patients admitted to LTCHs are medically complex and have a good
chance of improvement. Specifically, the RTI research is designed to:

¢ Determine whether industry growth is attributable to attractive Medicare payments or increased
patient demand;

® Measure patient outcomes across post-acute providers and assess the correlation between
outcomes and payment levels; and

¢ Determine whether there are unique characteristics of LTCH facilities and patients to assess the
feasibility of developing additional certification criteria.

CMS presents preliminary data results from the RTI study, which are primarily based on analyses of the
100% MedPAR 2003 file, other Medicare data, stakeholder interviews, and site visits to LTCHs.

B. Assessment
1. Insufficient Description of Methodology to Comment

As an overall comment, we do not believe that CMS presented in the proposed rule a sufficient
description of the methodology that RTI is using to analyze LTCH data. Without an understanding of
RTTI’s methodology, we cannot provide meaningful comments to the preliminary data analyses that are
presented in the proposed rule. CMS needs to provide this methodology. The comments that follow are
based upon our review of the limited information about RTI's work that CMS published in the proposed
rule.

2. Causes of Industry Growth

CMS states that a goal of the “research is to determine whether this [increase in numbers] is due
to growing patient demand or industry response to generous payment policies.” However, no data are
presented that indicate that RTI has studied this issue. Therefore, it is not possible for the industry to
submit meaningful comments until such time as CMS publishes these results. The assertion that LTCHs
have “increased in numbers exponentially” is not mathematically correct, nor is it meaningful without
context. By RTI’s own findings, there are many places in the country where Medicare beneficiaries do
not have access to LTCHs. Finally, we note that despite LTCH numbers growth, CMS Medicare
spending for LTCHs is estimated to be about 1% of total Medicare spending.”

7 In the proposed rule, CMS estimates RY 2007 spending for LTCHs to be $5.27 billion (see 71 Fed.
Reg. at 4,681). This figure excludes an SSO policy effect of 11.1% and includes a market basket update
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3. Patient Outcomes

CMS states in this proposed rule that the “central question” of the research by RTI is determining
“whether there is a correlation between the higher payments at LTCHs and improved patient outcomes
for the same types of patient is different treatment settings.” Again, in the proposed rule, no data were
presented that compared outcomes for clinically identical patients across the post-acute care providers,
so the industry has not been provided an opportunity to submit meaningful comments on this section.
The single outcomes data point that was published concerned mortality rates for LTCHs and short-term
hospital outlier patients for a subset of patients (short-term hospital outlier mortality rates in that sample
were about one-third higher than the rate for LTCH patients). Regardless, the RTI comparison of acute
outlier patients with LTCH patients does not constitute a full analysis of outcomes across different
settings for similar patients. Thus, the central question of RTI’s research has not been answered. A
more appropriate comparison of outcomes would contain a subset of clinically similar patients
discharged from short-term hospitals to SNFs, IRFs, IPFs, home health, and LTCHs.

We reject the notion that a proper measure of outcomes is costs per case, which seems to be an
implied outcomes measure in the RTI study methodology, without controlling for patient acuity. For
example, on page 4,710 of the proposed rule, RTI finds that the cost per case for LTCH patients in DRG
462 was $20,311 while the IRF payment in a majority of cases is $11,741. RTI then acknowledges that
“little is known about the differences in severity across the different settings.” It is precisely because of
patient acuity differences that the Medicare PPS payment methodologies adjust payment amounts both
through DRG weights and through differences in Federal base rate amounts. Without a proper analysis
that considers patient acuity, RTI’s comparison of costs per case between different provider types has
little to no value.

4. Descriptions of LTCH Patients

ALTHA has performed its own data analysis of MedPAR data using the 2004 data set. We agree
with the RTI finding that LTCHs “treat a relatively small proportion of all types of cases compared to
other settings.” 71 Fed. Reg. at 4,707. Our analysis shows that approximately 75% of LTCH patients
fall into 25 DRGs but that the DRG with the most cases, DRG 475, only accounted for 10% of LTCH
patients.

According to the proposed rule, a primary focus of the RTI study is to identify any differences
between LTCH patients and those seen in other post-acute settings. The acute outlier and LTCH
assessments that RTI performed do not answer this study question. RTI does report that LTCH patients
tend to have a higher number of co-morbidities relative to other types of post acute care providers.
Additionally, RTI evaluated medical complexity by using Hierarchical Coexisting Condition (“HCC”)
scores, which are based on a patient’s Medicare expenditures from the year preceding the index IPPS
admission. Overall, “LTCH only” patients had the highest average HCC score of any post-acute care
provider, according to the RTI data.

ALTHA, in collaboration with LTCH providers, conducted an evaluative study of the LTCH
provider community with a focus on patient and facility level characteristics. This study builds on
previous work we have done to identify appropriate LTCH certification criteria. The all patient refined-

of 3.6%. By reducing the $5.27 billion by the CMS-estimated 11.1% SSO policy effect, and by
eliminating the market basket update, spending under existing policies would be $4.5 billion in 2007.
CBO estimates of net mandatory Medicare spending in RY 2007 is $383.4 billion, meaning that LTCH
spending projections equal 1.2% of net mandatory Medicare spending. If you assume, as does CMS,
that the 11.1% estimated reduction for the proposed changes to SSO payments does not occur, LTCH
spending is projected to be just 1.3% of net mandatory Medicare spending in 2007.
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diagnosis related groups (“APR-DRGs”) system permits users to classify hospital patients not only by
resource utilization, but also in terms of patient SOI and likelihood of mortality.8 The Figure below
shows that the vast majority of LTCH patients are classified in the highest APR-DRG SOI categories —
whether one looks at all LTCH cases, just the five most frequent “short stay” outlier DRG cases, or all
“short stay” LTCH cases — but that only a third of short term care hospital patients are classified in the
highest SOI categories (see Figure 3). This supports the conclusion that LTCH patients are, in fact,
much sicker than short term hospital patients.

FIGURE 3: LTCH Patients are Much Sicker than Average
Short Term Hospital Patients

Percentage of Patients in the highest APR-DRG “Severity of lliness” Categories
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8 APR-DRG scores are expressed as categories 1 to 4 and are organized to capture the risk of mortality
for each patient using age, primary diagnosis, co-morbidities, and certain medical procedures. The SOI
categories are rated from 1 to 4 as minor, moderate, major, and extreme, respectively. Both the acute
care hospital MedPAR data and LTCH data were run through the APR-DRG GROUPER to determine
SOI scores associated with each case.
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The next Figure compares patients in LTCHs and short term care hospitals using the APR-DRG
“risk of mortality” categories (see Figure 4). It shows that approximately half of all LTCH cases and
half of all “short stay” LTCH cases are classified in the highest APR-DRG “risk of mortality”
categories, yet only about a quarter of all short term care hospital cases are classified in this manner.
Therefore, LTCH patients are much more likely to expire during their hospital stay than short term care
hospital patients.

Figure 4. LTCH Patients Have a Higher “Risk of Mortality” than
Average Short Term Hospital Patients
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Additionally, the acute care hospital MedPAR file shows that cases discharged to LTCHs
frequently have a higher SOI than other acute patients discharged to SNFs or IRFs. Sixty-nine percent
of patients discharged to LTCHs have a major or extreme risk of mortality during their acute hospital
stay compared to less than half of SNF patients and only 36 percent of IRF patients. Table 5 shows the
percent SOI distribution for LTCH, SNF, and IRF cases.9

TABLE 5
Severity of Illness for Short Term Acute Care Discharges to LTCH, SNF, and IRF

Discharge Cases: % in  Cases: % in
Destination Cases Proportion SOI11,2 SO134
LTCHs 98,267 0.9% 31% 69%
IRFs 429,799 3.7% 64% 36%
SNFs 1,932,481 16.8% 52% 48%

All Discharges 11,518,734 100% 67% 33%

Finally, according to previous industry research, LTCHs see the sickest patients with many
underlying co-morbidities. ALTHA anticipates that CMS will report on the RTI evaluation findings of
patient outcomes in the RY 2007 LTCH PPS final rule. RTI will need to account for limitations in the
MedPAR data that is available. Our preliminary review of that data revealed that the file only records
up to eights secondary diagnoses for each patient. Therefore, the number of patient co-morbidities in the
MedPAR file does not accurately reflect the true number of co-morbidities for acute care patients
discharged to different post-acute care settings.

C. Recommendations

ALTHA supports the stated goals of the RTI study: analysis of patient demand for LTCH
services, analysis of patient outcomes in LTCHs as compared to other post-acute settings, and research
to assess the feasibility of developing certification criteria. ALTHA has performed numerous data
analyses using publicly available Medicare data and has developed its own proposal for LTCH
certification criteria. We support the work that MedPAC and RTI have conducted in the development of
certification criteria and look forward to a continued dialogue with these research organizations.
ALTHA recommends that, rather than slowing LTCH spending through payment policy, which is broad
and imprecise, CMS consider implementing certification criteria to achieve its goals.

IV.  Discussion of Freestanding LTCHs and the 25 Percent Patient Referral Criterion for
Hospitals Within Hospitals (HIHs)

A. General Description

In the proposed rule, CMS states a continued concern over “inappropriate patient shifting”
between acute care hospitals and LTCHs, even following implementation of the hospital within hospital
(“HIH) 25% rule at 42 C.F.R. § 412.534. Based on the agency’s continued monitoring efforts, CMS
believes that LTCH co-location with a short-term acute care hospital in not a prerequisite for a short-
term acute care hospital to discharge a patient to an LTCH prematurely. CMS states that many
freestanding LTCHs accept the majority of their patients from one acute care hospital independent of co-
location. Additionally, CMS believes the HIH 25% rule is intentionally being circumvented by

9 Data taken from MedPAR 2004, December and March updates.
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“creative patient shifting” in communities where there are multiple HIH and freestanding LTCHs. CMS
states that it has been brought to their attention that some acute care host hospitals have arranged to
cross-refer patients to HIH or satellite LTCHs of other acute care host hospitals within the same
community. Another situation CMS discussed is when a patient is admitted to an LTCH HIH from the
host hospital where the patient was provided initial treatment and then transferred to a freestanding
location of that same LTCH. CMS states that the growth in the LTCH industry is now occurring
through the development of freestanding LTCHs, and that even those hospitals may be in danger of
functioning as units of a primary referral source. CMS believes that the intent of the HIH 25% rule “to
hinder the de facto establishment of an LTCH unit of a host hospital, which is precluded by law,” is
being circumvented by these activities. 71 Fed. Reg. at 4,697. CMS says that it is considering
appropriate adjustments to address this issue.

B. Assessment

ALTHA agrees that every effort should be made to ensure that patients are not inappropriately
transferred to any LTCH (HIH or freestanding) to maximize Medicare payments. However, for several
reasons, we do not believe that CMS expand or otherwise apply the HIH 25% rule to freestanding
LTCHs.

The HIH 25% rule requires that, at most, 25 percent of LTCH HIH’s admissions from a co-
located hospital will be paid at the full LTCH PPS rate (stated another way, at least 75 percent of
admissions to an HIH must be referred from a source other than the host hospital to avoid this payment
adjustment). CMS believes this will reduce incentives for host hospitals to maximize Medicare
payments and, consequently, the likelihood that host hospitals will transfer beneficiaries to LTCH HIHs
before they reach the geometric mean LOS for their DRG. We have not found that short-term acute care
hospitals are discharging patients to HIHs prior to the mean DRG length of stay. Further, CMS has
presented only limited evidence of such activity.

In this proposed rule, CMS cites three data sources for its statements about alleged improper
patient shifting involving freestanding LTCHs. The first is a Lewin Group study that CMS states was
commissioned by an LTCH trade association. CMS does not state that it reviewed the study or the
underlying data — only that CMS was informed by the association of certain findings from the study.
The second source of data CMS refers to is anecdotal information about “frequent ‘arrangements’ in
many communities between Medicare acute and post-acute hospital level providers” that do not have
common ownership or governance, but are allegedly engaged in patient shifting due to “mutual financial
advantage.” 71 Fed. Reg. at 4,697. This information is vague, at best. CMS provides no other
information about this anecdotal information, and no way for interested parties to confirm the validity of
this data. The third source of data here is a data analysis that CMS states it conducted of sole-source
relationships between acute care hospitals and non-co-located LTCHs. CMS presents certain data points
from the FY 2004 and FY 2005 MedPAR files: 63.7 percent of 201 freestanding LTCHs have at least
25 percent of their Medicare discharges admitted from a sole acute care hospital; for 23.9 percent of
freestanding LTCHs, CMS says the number of referrals is 50 percent or more; and 6.5 percent of
freestanding LTCHs obtain 75 percent or more of their referrals from a single hospital source. CMS,
however, fails to present any data whatsoever concerning other types of acute or post-acute care
hospitals and the proportion of patients which they admit from a single referral source. Without this
data as a basis of comparison, it is impossible to know whether the percentages CMS cites from its
analysis are unusual in the hospital sector.

Thus, it is clear that CMS is not in a position to make further policy changes pertaining to
freestanding LTCHs without a more thorough and meaningful analysis of available data. In this regard,
we continue to believe that the HIH 25% rule is an ineffective method of addressing this policy issue.
We believe this rule does nothing to distinguish LTCH HIHs who are following the letter and spirit of
the separateness and control regulations from those who are not. CMS should focus its resources on
enforcing its existing requirements for HIHs at 42 C.F.R. § 412.22(e), rather than take the premature
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step of expanding this payment penalty to freestanding hospitals. Until the transition period for the HTH
25% rule is completed for all LTCH HIHs (between October 1, 2007 and September 30, 2008), CMS
cannot know whether this payment adjustment is achieving the stated policy goal without having
undesirable effects on patient care.

Moreover, we believe that expanding the HIH 25% rule to freestanding LTCHs is not supported
by the policy reasons discussed in the proposed rule. By definition, freestanding LTCHs are not co-
located with another hospital. Therefore, they could never be confused with a hospital unit. CMS is
inappropriately trying to address an issue of concern to the agency — the level of LTCH discharges that
were admitted from a single hospital referral source — by citing the absence of statutory authority for
LTCH units. We believe that this theory exceeds any reasonable interpretation of the statute.

Finally, we are concerned about any policy that establishes a criterion that is not clinically based
and is instead based on an arbitrary percentage of admissions. To the extent CMS is motivated to curb
growth in the number of LTCHs, particularly HIHs, we believe certification criteria is a more rational
and clinically-based approach. In its June 2004 report, MedPAC recommends that the certification
criteria for the Medicare LTCH provider category be strengthened to reduce unnecessary growth in the
number of LTCHs who are not treating medically complex patients with multiple co-morbidities. These
strengthened criteria would apply not only to HIHs, but freestanding LTCHs. ALTHA agrees with this
approach and has advocated using the following categories of criteria to effectively improve the
certification criteria:

e Patient Characteristics. The revised LTCH criteria should encourage LTCHs to serve a
medically complex patient population. Two relevant proxies for measuring and monitoring
this medical complexity should be used: (1) the current requirement for a 25 day average
length of stay for Medicare beneficiaries, and (2) a new severity of illness threshold. A
significant portion (e.g., 50 percent) of every hospital’s Medicare discharges during its cost
report year would be classified into either APR-DRG severity of illness level (SOI) three or
four.

e Structure. The second LTCH certification criterion should be aimed at ensuring that the
LTCH is organized and operated to support the complex care required for its patients. Long-
term acute care hospitals should have criteria that require LTCHs to have structural elements
in place to deliver care (e.g. daily physician contacts, availability of respiratory therapy, and
interdisciplinary team assessments).

® Admissions and Continued Stay. The third criterion for LTCH certification should ensure
that admissions and continued stay standards are in place so that LTCHS serve the most
medically complex patients. The certification criteria should specify that QIO review be
based on a nationally uniform set of admissions and continuing stay screening tools; each
LTCH could use these to screen patients for medical necessity throughout their stay.

C. Recommendations

Due to the data defects we have identified, the lack of sufficient data to analyze the effectiveness
of the current payment adjustment, and weak authority, we oppose the expansion of the HIH 25% rule to
freestanding LTCHs and any similar payment changes.

ALTHA recommends that CMS focus on enforcing its existing regulations at 42 C.F.R. §
412.22(e)(5)(i-1i1) for maintaining HIH separateness from other hospitals. We also recommend that
CMS work with the LTCH industry to develop new certification criteria that more directly targets the
entire LTCH provider category and permit certification for only those LTCHs that provide care to
medically complex cases with multiple co-morbidities. These criteria should reflect MedPAC’s
recommendations and focus on patient characteristics, the structure and operation of LTCHs, and
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ensuring medical necessity. Input from the provider community should be used in developing any such
criteria. In addition, such new criteria should be subject to notice and comment through rule-making
procedures because MedPAC’s recommendations are general and the provider community must weigh
any specific CMS proposals.

V. Postponement of One-Time Budget Neutrality Adjustment
A. General Description

CMS proposes to extend its option to exercise a one-time budget neutrality adjustment to the
LTCH PPS rates as set forth in 42 C.F.R. § 412.523(d)(3) for two additional years. Pursuant to the
regulation, CMS may implement a one-time adjustment no later than October 1, 2006 so that “any
significant difference” between actual payments and estimated payments for the first year of the LTCH
PPS would not be perpetuated in the LTCH PPS rates for future years. However, CMS is now
proposing to extend the window for the potential one-time adjustment until July 1, 2008 — nearly two
years beyond the deadline originally established in the final LTCH PPS rule and nearly one year after
the industry’s 5-year transition to LTCH PPS is complete.

B. Assessment

ALTHA contends that CMS’s postponement of the deadline for its potential one-time
prospective adjustment would constitute an abuse of its statutory authority and therefore CMS should
withdraw its proposal in the final LTCH PPS rule for RY 2007.

Pursuant to section 123(a)(1) of Public Law 106-113 (BBRA of 1999), as amended by section
307(b) of Public Law 106-554 (BIPA of 1999), the Secretary “may provide for appropriate adjustments
to LTCH PPS” in order to maintain the budget neutrality of the program. Consequently, CMS
established by regulation the option of making a one-time prospective adjustment to the LTCH PPS
rates to ensure that any errors in the original budget neutrality calculations for the first year (FY 2003) of
the LTCH PPS would not be carried through in subsequent rate years. CMS established an October 1,
2006 deadline for this option, ostensibly because it believed that sufficient data regarding FY 2003
would be available by that date to determine if an adjustment was necessary (CMS did not discuss its
reasoning for setting the specific deadline date of October 1, 2006 in the proposed or final LTCH PPS
rules).

CMS asserts in the proposed LTCH PPS rule for RY 2007 that it presently lacks sufficient data
with respect to FY 2003 such that it can reasonably decide whether to impose the one-time rate
adjustment. Nonetheless, CMS also states that its “most complete full year of LTCH cost report data are
from FY 2003” — the very year in which the original budget neutrality calculations were made and the
same year the LTCH PPS was implemented. 71 Fed. Reg. at 4683. By its own admission, CMS already
possesses the data it needs to correct for any potential errors in the original budget neutrality
calculations. However, CMS then goes on to state that it believes “that for cost reports for providers on
August 2004 fiscal year ending date, [CMS] would be in possession of the most reliable cost report data
indicating the actual costs” of the LTCH PPS in its first year, FY 2003. 71 Fed. Reg. at 4684. If the
most complete year of LTCH cost report data is for FY 2003, and the year for which any calculation
errors should be corrected is also FY 2003, it is unclear why CMS views it necessary to obtain more
“reliable” cost data for FY 2004 before deciding whether to impose the one-time adjustment.

Consequently, ALTHA submits that postponing the deadline for the one-time prospective
adjustment would be arbitrary and capricious. The postponement of the deadline would allow CMS to
wait until “any significant difference” arises in the aggregate to trigger the one-time adjustment,
regardless of whether the cost data for FY 2003 actually justifies such an adjustment or not. However,
the regulation clearly expresses that the one-time adjustment option is designed to correct “any
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significant difference” between actual payments and estimated payments for the first year of the LTCH
PPS, not for an ongoing and indeterminate number of years.

Given that CMS already employs a reasonable means to ensure budget neutrality — the reduction
factor applied each year to account for the monetary effect of the 5-year transition from cost-based
reimbursement — an extension of the deadline for the one-time adjustment is also unnecessary. Because
establishing a new deadline of July 1, 2008 is clearly arbitrary and is not required to carry out the
Congressional mandate of budget neutrality, such action would constitute an abuse of the authority
granted to CMS under the BBRA and BIPA of 1999.

C. Recommendations

CMS should withdraw its proposal to extend the deadline for exercising a one-time prospective
adjustment. In doing so, CMS would still have until October 1, 2006 to exercise the one-time
adjustment, as originally contemplated.

VI.  Statewide Average Cost-to-Charge Ratio (“CCR”)
A. General Description

CMS proposes to make changes to its current policy on calculating high-cost outlier payments to
LTCHs, beginning at 71 Fed. Reg. 4,674. Principally, CMS is considering a revision to § 412.525(a)(4)
to specify that, for discharges on or after October 1, 2006, the fiscal intermediary may use a Statewide
average CCR (established annually by CMS) if, among other things, a LTCH’s CCR is in excess of the
LTCH CCR ceiling. The LTCH CCR ceiling would be calculated as 3 standard deviations above the
corresponding national geometric mean CCR. CMS says that it is making this proposal because LTCHs
have a single “total” CCR, rather than separate operating and capital CCRs. In conjunction with this
change, CMS would change its methodology for calculating the applicable Statewide average CCRs
under the LTCH PPS to be based on hospital-specific “total” CCRs. CMS would codify the remaining
LTCH PPS high cost outlier policy changes that were established in the June 9, 2003 IPPS high cost
outlier final rule (68 Fed. Reg. 34,506), including the proposed modifications and editorial clarifications
to those existing policies established in that final rule.

B. Assessment

The proposed changes for the LTCH CCR relate to the way that the CCR ceilings are
calculated. CMS uses the Statewide CCR ceiling when a LTCH (1) is a new LTCH, (2) has faulty or
missing data, or (3) when the LTCH’s CCR is above the “combined” IPPS CCR ceiling (which is
defined as the amount 3 standard deviations from the geometric mean CCR). The “combined” IPPS
CCR is calculated by adding the average IPPS operating CCR with the average IPPS capital CCR. The
proposed “total” CCR would be calculated by first combining each IPPS hospital’s operating and capital
CCRs and then averaging across all IPPS hospitals to get an average “total” CCR. The reasoning that
CMS uses for making this change is that, since LTCHs get a single payment that includes operating and
capital expenses (unlike IPPS hospitals), the LTCH CCR ceiling should be calculated using this “total”
methodology.

In other words, the current methodology separately calculates two separate CCRs (an operating
CCR and a capital CCR) by taking the average of all IPPS operating CCRs and the average of all IPPS
capital CCRs, and then adding them to get a “combined” ceiling. The proposed methodology would add
each hospital’s operating CCR and its capital CCR together, then take the average of all the [PPS
hospitals to calculate a “total” ceiling. The underlying data, the IPPS CCRs, remain the same. In the
proposed rule, CMS does not provide an analysis of the effect of this proposed change, nor does the
agency provide an example of the new CCR values under this proposed methodology.
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In addition, CMS makes a number of statements that CMS is essentially mirroring the IPPS
outlier policy. CMS states in the proposed rule that “[o]utlier payments under the LTCH PPS are
determined consistent with the IPPS outlier policy.” 71 Fed. Reg. at 4,674. CMS later states that
“[t]hese revisions to our policy for determining a LTCH’s CCR for discharges occurring on or after
October 1, 2006 under proposed revised §412.525(a)(4)(iv)(A) and (B) are similar to our existing policy
established in the June 9, 2003 IPPS high cost outlier final rule (68 FR 34506 through 34513)." 71 Fed.
Reg. at 4,676.

C. Recommendations

We assume there will be some effect on LTCHs in making the change to a “total” CCR. CMS
should present the data from its analysis of this change so that LTCH providers understand how they
will be impacted by this proposal. It is not possible for ALTHA to provide meaningful comments to this
proposed change unless CMS presents a detailed example of the new methodology and provides data on
the impact to LTCHs. In addition, CMS should confirm that the implementation and enforcement of all
high cost outlier policies for LTCHs will not be any different than for short-term acute care hospitals.
We suggest that CMS implement these changes using identical language as in Transmittal A-03-058
(Change Request 2785; July 3, 2003), which contained instructions regarding the changes established in
the June 9, 2003 IPPS high cost outlier final rule for both LTCHs and short-term acute care hospitals.

VII. High-Cost Outlier Regression Analysis
A. General Description

CMS s soliciting comments in the proposed rule as to whether the agency should revisit the
regression analysis that it used to establish the 80 percent marginal cost factor and the 8 percent outlier
pool as a means of controlling (or lowering) the fixed loss threshold. See 71 Fed. Reg. at 4,678.

B. Assessment

We oppose action by CMS at this time to revisit the regression analysis for the 80 percent
marginal cost factor for at least two reasons. First, the LTCH PPS is still immature. Continued
premature adjustments such as this only contribute to the instability of the system. The real reason for
the dramatic change in the fixed loss threshold for RY 2007 is the extremely large 11 percent cut in
LTCH reimbursement that CMS is proposing. Second, we agree with CMS’s comments that keeping
the marginal cost factor at 80 percent and the outlier pool at 8 percent “better identifies LTCH patients
that are truly unusually costly cases” and that such policy “appropriately addresses outlier cases that are
significantly more expensive than nonoutlier cases, while simultaneously maintaining the integrity of the
LTCH PPS.” 71 Fed. Reg. at 4,678.

Many LTCH hospitals treat a significant number of high-cost outlier cases. Lowering the
marginal cost factor to 65 percent or some other number will be a strong disincentive to treat such
complex cases, which often times are not identifiable upon admission.

C. Recommendations

We need stability in the LTCH PPS payment system, particularly with regard to the most costly
LTCH patients. These are the high-cost outliers. CMS should be extremely careful when making
changes to the factors that affect high-cost outlier payments to LTCHs — particularly the marginal cost
factor and outlier pool percentages established by regulation. We believe it is premature for CMS to
make any changes to these percentages at this time.
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VIII. SSO Fixed Loss Threshold
A. General Description

CMS is soliciting comments in the proposed rule as to whether the agency should use a fixed
loss amount derived from the IPPS high cost outlier policy at 42 C.F.R. § 412.80(a), where the least of
the four options in the rate is comparable to the IPPS rate in the event that a SSO case also qualifies for a
high cost outlier payment under the LTCH PPS. See 71 Fed. Reg. at 4,689.

B. Assessment

We oppose action by CMS at this time to utilize a fixed loss threshold for SSO cases that is tied
into the IPPS. The fixed loss threshold used under the IPPS was developed utilizing analyses that are
unrelated to LTCH PPS. To predicate future payments to LTCHs using IPPS reimbursement variables is
improper and inappropriate. The IPPS fixed loss threshold was not developed while evaluating the
resources consumed in the care of an LTCH high cost outlier patient. In addition, CMS has not provided
the data necessary to substantiate the use of IPPS fixed loss thresholds as a means of reimbursing LTCH
high cost patients.

C. Recommendations

All aspects of the LTCH PPS should be driven by factors directly related to LTCHs and the cost
of caring for patients in these facilities, including the most costly LTCH patients, high-cost outliers.
This is true even of patients that are classified as SSOs. As previously suggested regarding potential
adjustments to the marginal cost factor and outlier pool percentages, CMS should be extremely careful
when making changes to the factors that affect high-cost outlier payments to LTCHs. We recommend
that CMS abide by the existing regulation governing payments related to high cost outliers at 42 C.F.R.
§ 412.525(a).

IX.  Description of a Preliminary Model of an Update Framework under the LTCH PPS
(Appendix A)

A. General Description

In this proposed rule, CMS describes an alternative market basket update methodology for
LTCHs, which would incorporate concepts such as productivity, intensity, real case mix change, and an
adjustment for forecast errors. CMS describes this new methodology in Appendix A to the proposed
rule (71 Fed. Reg. at 4,742) and requests comments.

B. Assessment

CMS describes how this conceptual market basket update would be calculated through a series of
equations which begin with a basic assessment of costs per discharge, payments per discharge, and
profits. The equations eventually incorporate real case-mix, productivity, intensity, and input and output
prices.

Despite the fact that CMS lays out, through conceptual equations and an illustrative example,
how the agency might calculate a market basket update, CMS’s description of the new methodology
remains fairly general. For example, CMS does not define terms such as “real costs” and “real
payments” (Equation 7, pg. 4,744) or describe how “real costs” are different from the “costs” concept
used in other equations. Further, CMS does not state how it would calculate these concepts. For
example, CMS only roughly defines how the agency would calculate “intensity” and introduces new
concepts such as cost-effectiveness when it describes “intensity”. ALTHA would like to work with
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CMS as the agency refines the data sources it proposes for each market basket concept, and would like
to reserve comment on these concepts until CMS provides additional information.

ALTHA is concerned that some inputs into this new methodology appear to be subjective and at
the discretion of CMS. For example, CMS suggests using “soft” data in constructing this new market
basket update methodology:

Table 27 shows an illustrative update framework for the LTCH PPS for RY 2007. Some
of the factors in the LTCH framework are computed using Medicare cost report data,
while others are determined based on policy considerations.

71 Fed. Reg. at 4,746 (emphasis added).

Finally, CMS proposes to include in this new market basket methodology a case-mix creep
adjustment (the sum of apparent and real case mix changes, or the negative 4% change CMS is
proposing elsewhere in this proposed rule as a basis for not providing a market basket update for RY
2007), while acknowledging that such an adjustment may not be necessary due to the LTC-DRG
reweighting that CMS performs annually in the IPPS rule. CMS states that “[w]hether a LTC-DRG
reclassification adjustment would be necessary in the update framework would depend on the data
availability and the likelihood of revisions to LTC-DRG classifications on a periodic basis.” 71 Fed.
Reg. at 4,746.

Thus, in this section, CMS acknowledges that the case-mix adjustment it is proposing this year
and would propose under this new methodology is redundant to the LTC-DRG reclassifications
(reweighting) it does each year on a non-budget neutral basis in the IPPS rule (which resulted in a
decrease in payments of 4.2% in FY 2006), and a proposed zero market basket update worth 3.6% for
RY 2007 for LTCHs.

C. Recommendation

ALTHA recommends that CMS further refine its proposed new market basket methodology with
input from the industry. We strongly disagrees with the CMS proposal to make case-mix adjustments
using the same data that were used to reweight the LTC-DRGs in a non-budget neutral manner.

ALTHA firmly believes that the market basket update be calculated using objective, reliable and
verifiable mathematical concepts and publicly available data, rather than using “policy considerations”
and other subjective variables.

X. CMS Failed to Accurately Complete the Regulatory Impact Statement
A. General Description

CMS’s Regulatory Impact Analysis (the “RIA”) of the proposed rule is also problematic, in part
because it necessarily relies on data that ALTHA asserts is incapable of justifying the proposed rule.
Pursuant to a number of executive orders and acts of Congress, CMS is obligated to perform a RIA in
order to examine the impact of the proposed rule on small businesses, rural hospitals, and state and local
governments. Furthermore, the RIA must provide the public with the proposed rule’s anticipated
monetary effect on the Medicare program and, more importantly, estimate the impact on access and the
quality of care provided to Medicare beneficiaries.

B. Assessment
As a preliminary matter, ALTHA contends that the RIA is inherently faulty because it analyzes

the impact of the RY 2007 rule’s proposed changes — which in turn are based upon insufficient data and
flawed analyses. As discussed above, CMS’s proposed 11.1 percent decrease in LTCH PPS payments
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for RY 2007 was determined in part by comparing LTCH admission patterns for SSO patients in FY
2004 to those in FY 2003. Although CMS asserts that it looked at changes in SSO percentages over a
three-year period, a comparison between FY 2003 and FY 2004 is clearly a one-year analysis.
Moreover, FY 2004 is only the second year of the transition period to full prospective payment and is
not representative of general LTCHs trends, particularly because many LTCHs continued to be paid 60
percent of their reimbursement based on costs in FY 2004. As such, the data used by CMS is not only
insufficient, but the analysis of SSO admission trends is premature. Accordingly, the proposed 11.1
percent decrease in LTCH PPS payments is based upon unreliable data and analyses by CMS and, as a
result, the projections set forth in the RIA are conjecture at best. Further, the significant problems
regarding the underlying data undercut the industry’s ability to evaluate, meaningfully comment, and
rely upon CMS’s findings as set forth in the RIA.

More significant, however, is CMS’s assertion that it does not “expect any changes in the quality
of care or access to services for Medicare beneficiaries under the LTCH PPS.” 71 Fed. Reg. at 4,738.
Given that CMS is proposing a 11.1 percent overall decrease in LTCH PPS payments — which does not
take into account the zero percent increase to the LTCH PPS federal rate and other proposed payment
changes — it is disingenuous to state that patient quality of care will be unaffected. First, CMS’s belief
that the 11.1 percent decrease “would only occur if LTCHs continue to admit the same number of SSO
patients” is predicated on an assumption that LTCHs can accurately predict an individual patient’s
length of stay. 71 Fed. Reg. at 4727. However, CMS’s assumption is clearly not supported by the data
and current good LTCH practices. From a clinical perspective, there are no discernable differences
between “short-stay” LTCH patients and longer-stay LTCH patients and physicians who make
admission decisions cannot and should not predict in advance the length of stay for this small subset of
medically complex, severely ill patients. In addition, many patients admitted to LTCHs already have
undergone extended stays at acute care hospitals, making it even more difficult to predict how long they
will stay. While the 11.1 percent decrease in LTCH payments alone would very likely affect patient
care, CMS’s implied recommendation that LTCHs predict in advance each patient’s length of stay, if
actually followed by LTCHs, would undoubtedly result in an adverse impact on quality of care and
access to services for this fragile population of Medicare beneficiaries.

Moreover, CMS’s conclusion that it does not anticipate changes in patient quality of care or
access to services ignores other recent changes to LTCH coding that would be exacerbated by the
proposed 11.1 percent decrease. In the IPPS Final Rule for FY 2006, published August 1, 2005, CMS
reduced the LTC-DRG weights in a manner that will result in an agency-estimated 4.2 percent reduction
in payments to LTCHs. It is difficult to understand how an 11.1 percent decrease due to changes in SSO
payments — when coupled with the already-implemented 4.2 percent decrease from the reweighting of
the LTC DRGs and a proposed zero market basket update — will not produce a noticeable effect with
respect to patient quality of care and access to services. CMS also makes no effort to explain how these
payment reductions impact the statutorily-mandated budget neutrality of the LTCH PPS, which should
be part of the RIA.

In addition to CMS’s latest reductions in the LTC-DRG weights, recent revisions to the
guidelines for utilizing DRG 475 (“Respiratory System Diagnosis with Ventilator Support”) have
resulted in reduced payments to LTCHs. In particular, the AHA Coding Clinic revisions to DRG 475
now require that LTCHs use lower-weighted DRGs for principal diagnoses that previously fell within
the parameters of DRG 475. As a result of these changes, LTCHs are now receiving reduced payment
for treating patients with certain types of respiratory distress, despite that the same resources are being
expended on such patients. Nonetheless, CMS failed to consider this change in the applicability of DRG
475, which many LTCH patients are classified for payment, in concluding that the currently proposed
payment reductions for RY 2007 would have no net effect on patient care.
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C. Recommendations

Without a doubt, the aggregate effect of the currently proposed LTCH PPS payment reduction,
the recent reweighting of the LTC-DRGs, and the amended guidelines regarding DRG 475 would be
significant. Consequently, ALTHA submits that CMS’s conclusion that it does not “expect any changes
in the quality of care or access to services for Medicare beneficiaries under the LTCH PPS” is
unsubstantiated. CMS should reevaluate the regulatory impact of the proposed rule in light of the
relevant factors discussed above and issue a revised RIA in a new proposed rule for comment.

XI.  The Information Fails to Comply with the Data Quality Act, OMB Guidelines, HHS
Guidelines, and CMS Guidelines

On January 27, 2006, CMS released the proposed rule to make certain payment changes to the
LTCH PPS for RY 2007. When finalized in the spring, these payment changes will be effective for
LTCH discharges on or after July 1, 2006 through June 30, 2007. CMS makes a number of changes to
LTCH payments in the proposed rule, based upon certain identified and unidentified data sources.
These data do not support the payment changes discussed below for the reasons stated herein.

ALTHA seeks the correction of erroneous information disseminated by CMS concerning the
costs and patient characteristics of LTCHs. The erroneous information violates the Federal Data Quality
Act (the “DQA”),10 the implementing guidelines issued by the Office of Management and Budget
(“OMB Guidelines”),11 HHS (“HHS Guidelines”),12 and CMS (“CMS Guidelines”).13 Per Section 515
of the DQA, ALTHA seeks the revision of erroneous data relied upon and disseminated by the Secretary
(the “Secretary”) of HHS and the Administrator (the “Administrator’”) of CMS in the formulation and
publication of the Long-Term Care Hospital Prospective Payment System (“LTCH PPS”) payment rates
and policies for RY 2007 (July 1, 2006 through June 30, 2007).

Section 515 of Public Law 106-554 directs the Office of Management and Budget (“OMB”) to
“issue guidelines that provide policy and procedural guidance to Federal agencies for ensuring and
maximizing the quality, objectivity, utility, and integrity of information (including statistical
information) disseminated by Federal agencies in fulfillment of . . . the Paperwork Reduction Act.” The
DQA requires the OMB to issue guidelines that comply with the certain specifications.

Pursuant to the DQA, the OMB published the OMB Guidelines in the Federal Register on
February 22, 2002. See supra, fn 2. In the Final Guidelines, the OMB called on agencies to issue their
own implementing guidelines by October 1, 2002. The OMB Guidelines state that agencies must “adopt
a basic standard of quality (including objectivity, utility, and integrity) as a performance goal and should
take appropriate steps to incorporate information quality criteria into agency information dissemination
practices.” 67 Fed. Reg. at 8,458.

On September 30, 2002, HHS announced that its guidelines implementing the OMB Guidelines
would be available on the Internet at www.hhs.gov/infoquality. See supra, fn 3. As directed by the

10 Public Law 106-554, amending Paperwork Reduction Act, 44 U.S.C. §§ 3501 et seq.

11 Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity of
Information Disseminated by Federal Agencies; Notice; Republication, 67 Fed. Reg. 8,452 (Feb. 22,
2002), available at www.whitehouse.gov/omb/fedreg/reproducible? .pdf.

12 HHS Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity of
Information Disseminated to the Public, available at www.hhs.gov/infoquality.

13 Guidelines for Ensuring the Quality of Information Disseminated to the Public, available at
www.hhs.gov/infoquality.
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HHS Guidelines, CMS issued agency-specific guidelines. See supra, fn 4. Information subject to the
CMS Guidelines includes the following:

(1) Statistics and information designed for public dissemination to help CMS
program beneficiaries make informed choices;

2) Statistical or actuarial information;

3) Studies and summaries prepared for public dissemination to inform the public
about the impact of CMS programs; and

(4) Studies and summaries prepared for use in formulating broad program policy.

More specifically, the program information subject to the CMS Guidelines includes program
information, statistical data sets, research and evaluation reports, technical reports, and payment updates.
A number of these types of program information were used by CMS in developing the proposed rule.

The CMS Guidelines require that any information released by CMS is to have been “developed
from reliable data sources using accepted methods for data collection and analysis” and “based on
thoroughly reviewed analyses and models.” CMS Guidelines § V. The CMS Guidelines also state that
“CMS reviews the quality (including the objectivity, utility, and integrity) of information before it is
disseminated and treats information quality as integral to every step of the development of information,
including the creation, collection, maintenance and dissemination.” Id.

CMS has not thoroughly reviewed the data it cites as support for the changes to LTCH payments
in the proposed rule, nor has CMS ensured the quality of that data, for the reasons discussed above.
Before CMS can issue a proposed rule that can be a basis for meaningful comment, it needs to utilize
more complete data sets (to include the data presented herein), conduct a proper and thorough analysis
of that data, and reach supportable conclusions for its proposed changes to LTCH payments that are not
the product of erroneous assumptions. Only then will CMS’s proposals on LTCH payments be based
upon quality information. Currently, CMS has failed to show that its data meets the standards
established by the CMS Guidelines of utility, objectivity, integrity, transparency, and reproducibility.
Each of these standards are discussed below.

A. Utility Standard

CMS states that “[u]tility involves the usefulness of the information to its intended users” and
that [u]tility is achieved by staying informed of information needs and developing new data, models, and
information products where appropriate.” CMS Guidelines § V(A). The utility of the data CMS used in
developing the proposed payment changes for LTCHs in the proposed rule fails to meet the utility
standard. For example, as discussed above, CMS failed to look at the correct year for LTCH cost report
data because a number of LTCHs did not begin the transition to LTCH PPS until almost FY 2004 — the
second year of the LTCH PPS transition period. Significantly, all of Kindred Healthcare’s 44 LTCH
hospitals (out of a total 280 LTCHs operating in FY 2003) did not receive any portion of the LTCH PPS
federal rate until September 1, 2003 — one month shy of the FY 2004 rate year. There were probably
other LTCHs that went onto LTCH PPS late in the FY 2003 rate year as well. So CMS’s assumptions
that 4.0 percent of the 6.75 rise in CMI between FY 2003 and FY 2004 can be attributed to better LTCH
coding and documentation is simply false — at least with respect to Kindred Healthcare’s LTCHs.
Therefore, the proposed elimination of the update to the federal rate for RY 2007 is based on at least two
false assumptions and a failure to use the proper data (in this case, the case-mix data from FY 2004,
when all LTCHs in operation at the time LTCH PPS went into effect had begun the transition to LTCH
PPS). This example supports the conclusion that CMS did not use data that satisfies the utility standard
in the CMS Guidelines when it developed its proposal not to update the LTCH PPS federal rate for RY
2007.
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B. Objectivity Standard

In defining “objectivity,” the CMS Guidelines specify that “[o]bjectivity involves a focus on
ensuring that information products are presented in an accurate, clear, complete, and unbiased manner.”
Id. § V(B). “Objectivity is achieved by using reliable data sources and sound analytical techniques, and
carefully reviewing information products prepared by qualified people using proven methods.” Id.
Each of the data issues and erroneous assumptions discussed above show that CMS has failed to
maintain objectivity in developing the proposed rule. CMS has repeatedly performed cursory analyses
of limited data sets to reach biased assumptions. CMS has failed to consider key data that is readily
available to the agency. CMS also cites a single review by a Medicare program safeguard contractor
and other anecdotal information about LTCH reviews. These are not reliable data sources, as the CMS
Guidelines require. In sum, CMS has not met the objectivity standard in the CMS Guidelines. CMS
needs to satisfy this objectivity standard before finalizing its LTCH payment proposals.

C. Integrity Standard

The data that CMS uses must satisfy the integrity standard in the CMS Guidelines as well. Data
integrity refers to the purity of the data (i.e., that the data is secure, uncorrupted, maintained as
confidential (as appropriate), and otherwise uncompromised). See id. § V(C). CMS offers no assurance
that the data sources it used for the proposed rule meet this standard and the agency’s analysis of the
data that is used puts this in doubt.

D. Transparency and Reproducibility Standard

According to the CMS Guidelines, if an agency disseminates “influential” scientific, financial, or
statistical information, “guidelines for dissemination should include a high degree of transparency about
the data and methods to facilitate its reproducibility by qualified third parties.” Id. § V(D). CMS states
that “[i]nformation is considered influential if it will have a substantial impact on important public
policies or important private sector decisions.” Id. That is the case here because the data and other
information CMS relies upon will have a substantial financial impact on all LTCHs, and ultimately, the
patients that are cared for in LTCHs. In all respects, CMS has failed to discuss the data it used to
develop the proposed rule in a manner that satisfies this standard. Although some data sources are
identified in a general way (some are not, e.g., the review by a Medicare program safeguard contractor
and other anecdotal information about LTCH reviews), the data and CMS’s analyses of that data are not
presented in any fashion. Accordingly, the data and other supporting information is not transparent.
This is significant because it does not allow interested and affected parties to test the agency’s data and
analyses in order to verify the conclusions (or assumptions) CMS reaches that result in the proposed
changes to LTCH payments. Therefore, the steps in CMS’s data analyses are not reproducible based
upon the limited information provided in the proposed rule. CMS must provide sufficient information
about its data sources to allow ALTHA to test its conclusions.

XII. The Defects In Data Require CMS to Withdraw the Proposed Rule Under the APA
A. The APA Requires Rulemaking With Meaningful Comments

The data and analyses that CMS relies upon in establishing the proposed changes to LTCH PPS
payments are so deficient that interested parties cannot offer meaningful comments to the proposed rule.
Accordingly, the defective data results in a fatal defect in the notice-and-comment rulemaking process
that requires CMS to withdraw its proposed rule until more comprehensive and statistically-sound data
is evaluated by the agency and shared with the public. Should CMS choose not withdraw the proposed
rule, grounds exist for a court to invalidate the final regulation due to the agency’s failure to provide the
public with a viable opportunity to offer meaningful comments.




Comments of the Acute Long Term Hospital Association (ALTHA)
Page 40

Pursuant to the Administrative Procedures Act (the “APA”), federal agencies must “give
interested persons an opportunity to participate in the rule making through submission of written data,
views, or arguments.” 5 U.S.C. 553(c). Courts have consistently held that the public’s right to
participate in the rulemaking process requires an agency to “provide sufficient factual detail and
rationale for the rule to permit interested parties to comment meaningfully.” Florida Power & Light Co.
v. United States, 846 F.2d 765, 771 (D.C. Cir. 1988). See also Home Box Office, Inc. v. FCC, 567 F.2d
9,35 (D.C. Cir. 1977); United States v. Nova Scotia Food Products Corp., 568 F.2d 240, 251-52 (2d Cir.
1977).

The controlling law in the D.C. Circuit is well established and clear. In order for parties to offer
meaningful support or criticism under the APA’s notice-and-comment rulemaking process, “it is
especially important for the agency to identify and make available technical studies and data that it has
employed in reaching the decisions to propose particular rules.” Connecticut Light & Power Co. v.
Nuclear Regulatory Com., 673 F.2d 525, 530-31 (D.C. Cir. 1982). See also Sierra Club v. Costle, 657
F.2d 298 (D.C. Cir. 1981). If the federal agency relies on an outside study in promulgating a rule, the
agency itself must first examine the methodology used to conduct the study. City of New Orleans v.
SEC, 969 F.2d 1163, 1167 (D.C. Cir. 1992). Furthermore, the technical complexity of the analysis does
not relieve the agency of the burden to consider all relevant factors and there “must be a rational
connection between the factual inputs, modeling assumptions, modeling results and conclusions drawn
from these results.” Sierra Club, 657 F.2d at 333.

In Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375 (D.C. Cir. 1973), the D.C. Circuit
invalidated a final EPA regulation because the agency’s failure to utilize sufficient research data in the
proposed rule hindered the opportunity for meaningful public comment. The court held that it “is not
consonant with the purpose of a rule-making proceeding to promulgate rules on the basis of inadequate
data.” Instead, the issuing agency “must disclose in detail the thinking that has animated the form of a
proposed rule” and provide a reasoned analysis of the data. Id.

Like Portland Cement, CMS’s reliance on inadequate data and the resulting absence of reasoned
scrutiny provides no opportunity for the public to offer meaningful support or criticism of the proposed
LTCH rule. It is also questionable whether CMS adequately reviewed the methodology employed by
3M and MedPAC before adopting their research in the proposed rule. See City of New Orleans, 969
F.2d at 1167. Consequently, CMS should withdraw the proposed rule until such time that the agency
can obtain more inclusive LTCH data and provide a reasonable analysis thereof.14

By letter dated February 1, 2006, the law firm Reed Smith LLP filed a request under the
Freedom of Information Act, 5 U.S.C. § 552 (“FOIA”) with the CMS Freedom of Information Group for
the data cited in the proposed rule. Reed Smith filed a follow-up letter with the CMS FOI Group dated
March 3, 2006, in which they restate that the request qualifies for expedited processing and that the
information is needed before the close of the comment period on March 20, 2006 so that meaningful
comments can be prepared. To date, Reed Smith has received no written response to its FOIA request,
in violation of the agency’s own regulations. The request has been assigned a case number

14 Federal agencies have recognized the obligation to withdraw proposed rules because the underlying
data or analyses are insufficient to provide an opportunity for meaningful public input. See e.g., 70 Fed.
Reg. 70,166 (CMS withdrawing entire practice expense methodology proposed in its Physician Fee
Schedule for CY2006 due to incorrect and insufficient data); 69 Fed. Reg. 64,266 (FDA withdrawing
proposed physical medicine devices rule due to incorrect and conflicting data); 69 Fed. Reg. 39,874
(Small Business Administration withdrawing proposed small business size rule because of public
concerns over the agency’s methodology in analyzing data); 67 Fed. Reg. 16,668 (Department of Labor
withdrawing proposed rule due to failure to adequately consider underlying economic data); 63 Fed.
Reg. 54,972 (Fish & Wildlife Service withdrawing proposed rule because of failure to incorporate the
best scientific and commercial endangered species data in its analysis).
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(CO6FO10920), but the case officer has made no effort to provide the request or a list of the requested
records to anyone outside of the CMS FOI Group. These failings have thwarted our efforts to test the
limited data and other information that CMS believes support its proposals.

B. Correction of Erroneous Information

ALTHA requests that CMS withdraw the proposed rule and revise the data it is using to develop
final payment changes for LTCHs in RY 2007 to correct the flawed and incomplete data discussed
above. In doing so, CMS should consider the data submitted herein, revise its assumptions and
conclusions accordingly, and publish a new proposed rule.

As a more general matter, CMS needs to publish more information about the data it is using and
both the design and results of its analyses so that the public has an opportunity to verify the agency’s
findings.

C. Public Notice of Correction

Due to the numerous data errors discussed above, the proposed rule is fatally flawed. CMS must
formally withdraw the proposed rule as soon as possible. CMS has asked for comments to the proposed
rule by March 20, 2006 and has stated that it will issue a final rule on LTCH PPS for RY 2007 in the
Spring of this year. Therefore, there is considerable urgency for CMS to evaluate the data issues and
additional data and other information provided in these comments before a final rule is published.
ALTHA fully expects that CMS may need more time to fully evaluate this data. Moreover, interested
parties should not be submitting comments to a proposed rule that is based on erroneous data. CMS
should correct the erroneous information in the proposed rule by making the changes discussed above
and publishing those changes in the Federal Register in a new proposed rule, only after the agency has
fully evaluated all available data and is in a position to present that data to the public in a manner that
interested parties can verify.

XIII. Conclusion

ALTHA is convinced that CMS needs to take a different approach to the LTCH PPS than using
arbitrary and unsupported payment cuts to effectuate its stated policy goals. CMS should revisit the
implementation of a very short-stay discharge policy similar to that proposed in March 2002, which was
a more targeted and thoughtful effort to address the very same concern that CMS now proposes to
address in such a draconian manner. CMS also should consider the alternatives that we have proposed
in these comments, which are a more targeted approach to the agency’s concerns about inappropriate
admissions and potential “gaming” than the imprecise and unsupported payment changes discussed in
this proposed rule. To the extent that CMS is concerned about “inappropriate” admissions to LTCH, it
should implement non-payment approaches such as pre-admission physician certifications, uniform
admission screening criteria, and more extensive QIO reviews. At the very least, CMS needs to review
the analyses it has already performed with respect to short-stay LTCH patients and explain how any
proposal to change SSO payments is consistent with those analyses. In addition, we believe that CMS
failed to satisfy its obligations under federal law to use sufficient data in its analyses and to share that
data with the public. As a result, CMS has deprived interested parties of the opportunity to provide
meaningful comments to the proposed rule. Based upon our analyses of the limited information that has
been provided, we believe CMS has no choice but to withdraw the proposed rule so that a new proposed
rule can be drafted that meets the rulemaking requirements.
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We strongly suggest that CMS consider the data and analyses that we have provided in these
comments, and we look forward to working with CMS on a more effective set of proposals to better
define the patients and setting for long-term acute hospital care.

Sincerely,
William Walters
Chief Executive Officer
‘ e ,’i‘{ !#Qf’ﬂf‘
William Altman

Chair, ALTHA Public Policy Committee
Senior Vice President, Kindred Healthcare
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Centers of Medicare & Medicaid Services
Department of Health & Human Services
Hubert H. Humphrey Building, Room 445-G
200 Independence Avenue, SW
Washington, DC 20201

Attention: CMS-1485-P

Dear Dr. McClellan:

Partners HealthCare System, Inc. is pleased to comment on the Prospective Payment
System for Long-Term Care Hospitals (LTCHs): RY 2007: Proposed Annual Payment
Rate Updates and Policy Changes, and Clarification, Proposed Rule, as published in the
January 27, 2006 Federal Register, on behalf of its member Hospitals:

Institution | Provider Number
Shaughnessy-Kaplan Rehabilitation Hospital 222026
Spaulding Rehabilitation Hospital 222035

In addition, we are also commenting on behalf of Youville Hospital (Provider Number
222000), with whom we have a partnership.

Overview

Before we begin our comments, we call to CMS attention the comments proposed by the
National Association of Long Term Hospitals (NALTH) and the report by the Lewin
Group commissioned by NALTH, entitled “Final Report: Analysis of Long Term Care
Hospitals RY 2007 Prospective Payment System Notice of Proposed Rulemaking”. We
incorporate some of NALTH’s comments and Lewin’s findings in our comments.

Partners HealthCare Svstem, Inc., Prudential Tower, Suite 1150, 800 Bovlston Street, Boston, MA 02199-8001
Tel: 617 278-1004, Fax: 617 278-1047, email: jmongan@partners.org
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March 17, 2006

At the outset, we acknowledge the responsibility CMS has to ensure that Medicare is a
prudent purchaser of services — in fact, we support CMS’ efforts toward this end as our
tax dollars fund Medicare. However, CMS has an equally important responsibility to
ensure that beneficiaries have access to a stable, secure network of providers delivering
quality care seamlessly along the full continuum of care. In proposing the level of
payment reductions in this proposed rule, CMS may well be falling short of this
responsibility to beneficiaries. The reductions proposed to current payments are
unprecedented in any previous proposed rulemaking for any PPS, averaging 11 percent
nationwide and 13 percent for New England. With the proposed elimination of the
update, these reductions approach 15 percent nationally and 17 percent for New England
LTCH providers. According to the Lewin report, these payment reductions will reduce
the margins of nonprofit LTCHs to a negative 8.8 percent. Margins this low will
undoubtedly threaten the viability of many LTCHs nationwide and the PHS LTCH as
well. For PHS LTCH providers, this proposed rule would reduce payments by §7
million a year.

The impact of these payment reductions on beneficiaries’ access to care, we fear, may
also be unprecedented. This impact will not only affect LTCHs but “upstream” to acute
care hospitals as well. LTCHs are an integral component of the continuum of care,
particularly for the long-established providers in the Partners HealthCare System
network and many other long-established providers in Massachusetts. Drastically
reducing payments for Short Stay Outliers (SSOs) will provide significant disincentives
to LTCHs to admit patients likely to become SSOs. Beneficiary stays in acute care
hospitals would therefore be extended, delaying or denying them the benefits of the
multi-disciplinary care provided by LTCHs. Moreover, because SSOs are difficult to
predict, this rule will likely have the “unintended” consequence of delaying or denying
long term care for “non-SSO” patients as well.

The impact on capacity-constrained acute hospitals will be direct and harsh: every day
of an extended acute hospital stay delays by one day access to that acute bed for a
patient, often a Medicare beneficiary, who needs the type of care acute hospitals
specialize in, including, of course, surgical procedures not provided for by any other
providers. In some cases, this will prevent a patient in an ICU from being discharged to
a “routine” bed — in turn, denying access to that ICU bed to patients in need of
emergency care and, finally, denying access to emergency services as Emergency
Departments go on “Ambulance Divert”. Finally, the occurrence of this scenario will
only increase as the Baby Boomers enter their elderly years, further constraining the
capacity of acute care hospitals.

1. _Proposed Update to the Standard Federal Rate for the 2007 LTCH PPS Rate Year

While CMS has “broad authority” under the LTCH PPS enabling statute to withhold an
update for 2007, we believe this authority must be used with the utmost caution and only

Partners HealthCare System, Inc. ‘ Page 2 of 8
Boston, MA
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if unequivocally supported by the data. CMS’ proposal to eliminate the market basket
update in 2007 is based on the following assumptions:
¢ The increase in payments resulting from casemix “upcoding” entirely offsets the
3.6 percent increase in the RPL market basket;
* “current payments are more than adequate to account for price increases in the
services furnished by LTCHs during the 2007 LTCH PPS rate year”.

Casemix “Upcoding”

* “Real” casemix growth from 2003 to 2004 is equal to the average annualized
pre-PPS casemix growth from 2001 to 2003. We question CMS’ assumption
that “real” casemix growth under the LTCH PPS is equal to casemix growth pre-
PPS. The average intensity of Medicare inpatients in Long Term Care hospitals
may, in fact, be increasing from pre-PPS levels as acute hospitals discharge
sicker patients to LTCHs.

 This 4 percent upcoding is conservative, given the 5.35% coding “creep” a
RAND study of acute hospitals determined, We question the pertinence of a 19-
year study of an entirely different set of providers (acute hospitals) for the
evolving LTCH PPS. We contrast this with the one-time casemix adjustment
applied to the Inpatient Rehab Facilities in their 2006 rule, using mature IRF
data.

o Payment growth (17%) from 2002 to 2003 exceeded cost growth (8%). The
interplay between cost and payments in a PPS cannot be expected to perfectly
correlate at each point in time — rather, it is cyclical. For example, at one point in
the cycle, a portion of additional intensity is “absorbed” within the hospitals
existing cost structure, resulting in increased productivity. At some later point,
additional intensity increases can no longer be absorbed, leading to additional
cost increases, likely outpacing the corresponding payment increases.

® One LTCH was found to have a majority of patients not at hospital-level of
care. As we will note below, concerns regarding the appropriate hospital level of
care should be addressed through QIOs or some other measure of the necessity of
care, not indirectly through the payment system.

Current payment adequacy: CMS cites several factors as proof that current payments
are more than adequate:
¢ 12.0 percent Medicare margin in 2004. We concur that Medicare payments

must be based on the cost of efficient providers — and we acknowledge
MedPAC’s recommendation of a 0 percent update. We ask CMS to consider that
efficient providers need a modest margin, roughly 4 to 5 percent, to invest in the
future, particularly investments strengthening and enhancing the quality of care.
As taxpayers, we concur that a 12.0 percent margin exceeds this benchmark — the
crucial question, however, is whether current margins remain at this high level.
We note that MedPAC projects overall LTCH margins will drop to 7.8 percent in
2006, while Lewin projects a drop to 9.2 percent. The average of these two
estimates, at 8.5 percent, is still healthy but now within 4 percent of the
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benchmark margin. (We note that MedPAC’s estimate takes into consideration
the overall 6 percent reduction in payments resulting from the DRG re-weighting
in 2006.) Setting prospective payment rates based on prior year margins is, we
believe, very risky business - akin to steering a car forward by looking in the
rear-view mirror.

® Tremendous growth in LTCHs. The growth in LTCHS over the past several
years may be indicative of a payment system that has been more generous than
warranted. However, it may also indicate that LTCHs’ place on the continuum
of care is evolving in other parts of the country. At any rate, any resulting
response must be measured and targeted so as not to disrupt the network of care,
particularly in places like Massachusetts where LTCHs place in this network has
been long established and, consequently, there are few alternative sites of care in
place.

Recommendation

Elimination of the update constitutes a permanent reduction in payments, reducing the
LTCH payment base forever — there is no turning back. Consequently, the rationale for
such a permanent cut must be certain and permanent as well. We have concerns with
both:

* Certainty: Increases in casemix pre-PPS may indicate “true” casemix increases
post-PPS — yet, they may not.- We do not believe CMS has sufficiently
demonstrated that there is no other “real” factor increasing casemix beyond the
pre-PPS rate of increase. We suggest that CMS replicate the approach it used to
determine the one-time casemix adjustment for Inpatient Rehabilitation Facilities
(IRF), particularly its use of mature IRF data.

* Permanence: CMS must also demonstrate that the “coding creep” payment lift
remains in the “base” forever as well. Yet, DRGs were re-calibrated in 2006,
resulting in a reduction in casemix, and therefore, in payments, of six percent.
We believe, therefore, that the payment base has already been reduced for coding
creep.

We therefore recommend that CMS provide the full market basket update for LTCHs for
2007.

I1. Proposed Adjustments for Special Cases

CMS has made it clear that it has been seeking the answer to the following question:
where is the proper place for LTCHs along the continuum of care for Medicare
beneficiaries and how is this place substituted for in areas where there are no or few
LTCHs. We believe this to be a proper question to ask for a prudent purchaser of care.
As an integrated delivery system, we are completely committed to the right care, in the
right place, at the right time. We have put in place a number of system-wide initiatives
to strengthen the continuum of care among our network of providers, at all times keeping
the needs of the patient first and foremost. In order to place the care of the beneficiary
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first and foremost, we believe CMS must arrive at a clinically based “answer” to its
question about LTCHs. And to CMS’ credit, it is seeking such a clinical answer through
the RTI study.

For this reason, we were taken aback to find that, in this proposed rule, CMS has
suddenly determined that LTCHs are not currently occupying their proper place on the
care continuum simply because too high a proportion (37 percent) of the cases treated by
LTCHs have lengths of stay less than 5/6ths of the geometric mean length of stay
(GMLOS). And we were stunned to learn that CMS’ response would not be the precise,
targeted clinical criteria being developed by RTI, nor clinical criteria being developed by
others, including NALTH, but rather a blunt, across the board payment approach,
intended to make the site of care decision for nearly 40 percent of patients currently
treated by LTCHs based on payment rather than clinical decision making. The severity
of this reduction in payment for 40 percent of current LTCH patients literally boggles
the mind. According to Lewin, the margins on SSO cases will drop to a negative 81
percent under the proposed SSO payment policy. Even more egregious is the fact that
these SSO cases are currently playing a key role in keeping overall PPS payments in
balance. As CMS has cited in virtually all PPS rulemaking, this balancing of payments
is the most fundamental tenet of PPS — an average payment specifically set to overpay
some cases, underpay others, with total payments intended to cover the cost of efficient
providers. As Lewin points out, the proposed SSO payment policy not only eliminates
this fundamental averaging, it in fact reverses it.

In the proposed rule, CMS makes a number of statements indicating that care for many
SSOs should either remain in the acute care hospital or be provided in some other
setting. Regarding continuing care in the acute hospital, CMS states (with emphasis
added):

* Since the vast majority of LTCH patients are admitted directly from IPPS acute
hospitals, we believe that the admission of short stay patients at LTCHs may
indicate premature and even inappropriate discharges from the referring acute
care hospitals. .

¢ Toremove what may be an inappropriate financial incentive and to discourage
LTCHs from behaving like acute hospitals by having a significant number of
cases with lengths of stay commensurate with acute care hospitals

* And also to discourage LTCHs from admitting patients that could be premature
discharges from acute hospitals, we are proposing to add a fourth payment
method — payment comparable to IPPS

Yet,

* Many patients treated in LTCHs have survived critical illnesses, all treated in
acute care hospitals, many in the ICUs — with all due respect, we ask CMS where
else these patients should be admitted from;

® SSO lengths of stay are not commensurate with acute hospitals, as the following
comparisons determined by Lewin clearly demonstrate:
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o The ALOS of SSOs, at 12.7, is 72 percent higher than that of acute
hospitals (7.4). This disparity grows to nearly 100 percent when
measured by the GMLOS;

o 86 percent of SSOs have lengths of stay exceeding the mean IPPS length
of stay;

o The ALOS of SSOs for the 3 highest volume LTCH-DRGs reveals length
of stays that approach or exceed the 25-day ALOS requirement for
qualification as a LTCH;

o The mean DRG weight for SSOs in DRGs common to both LTCH and
acute IPPS is 76 percent higher than in the acute hospital; and,

oSSO0 cases that would be reimbursed at IPPS levels under the proposed
SSO Policy have a casemix index 109 percent greater than acute care
patients assigned to the same DRGs.

It is totally inappropriate to take a payment based on the set of illnesses, treatment
patterns and cost structure of one set of providers and simply overlay that onto the
different illnesses, treatment patterns and cost structure of a different set of providers. In
fact, NALTH makes what we believe to be a convincing case that imparting IPPS
payments on the LTCH PPS is directly contrary to the LTCH PPS enabling statute.

CMS states in the LTCH proposed rule that it does not want to pay for this care twice —
once in the acute hospital, again in the LTCH. We find this statement particularly
troubling in light of the fact that CMS has made this exact same argument in several
IPPS proposed rules over the recent past in support of its proposals to expand the post
acute transfer policy, culminating in this year’s (IPPS Rate Year 2006) near-full
expansion of the post acute transfer payment policy, reducing payments to acute care
hospitals by 8900 million in 2006. This “squeezing of the middle” is, grossly unfair to
- providers.

Regarding other sites of care, CMS states (again with emphasis added):

* We believe that the 37 percent of LTCH discharges that the FY2004 MedPAR
identified as SSO cases continues to be an inappropriate number of patients being
treated in LTCHs who most likely do not require the full measure of resources
available in a hospital that has been established to treat patients requiring long-
stay hospital-level care.:

* The current payment mechanism may unintentionally provide a financial
incentive for LTCHs to admit patients not requiring the level of care available in
that setting.

Yet,

* The level of 37 percent represents a 23 percent reduction from the level of SSOs
a mere two years earlier;

* As Lewin demonstrates, the 37 percent distribution of SSOs is the mathematical
result of defining SSOs at the 5/6 GMLOS threshold. The proportion of SSOs
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will remain at approximately one-third of cases as long as SSOs are defined by a
threshold of 5/6 GMLOS;

* The full measure of LTCH resources are often not provided consecutively but
rather simultaneously under a multi-disciplinary approach. In fact, many SSOs
represent the “success stories” of this multi-disciplinary approach, where
rehabilitation services are provided at the same time medical issues are resolved.
We note the study by the Barlow Respiratory Hospital Research Center (cited in
the NALTH comments) that demonstrated that LTCHs were considerably more
successful than acute hospitals in weaning patients from mechanical ventilation.

Furthermore, we note that each of the above statements by CMS is qualified, as we have
highlighted above. CMS would not have qualified these statements if hard fast,
irrefutable data had been available. Yet, an “outside” reviewer would very likely
conclude that such hard fast, irrefutable data must exist to justify the magnitude of the
proposed changes.

Finally, we express our strong objection to the fact that CMS, through this proposed
SSO payment policy, is overriding the medical necessity decisions that Congress has
delegated to the QIOs. As NALTH states in its comments: “Decisions regarding the
appropriateness of a Medicare beneficiary’s admission to an LTCH may not properly be
based on a global, arbitrary assertion that all SSO cases should remain in an acute care
hospital setting, but rather must be based on standards and criteria applied by QIOs.”

Recommendations

We have given a great deal of consideration to what recommendations we should offer
to CMS regarding the SSO payment policy. We remain committed to our long-standing
principle of maintaining a balanced approach in such recommendations, striving to
achieve what we believe is the best balance between the concerns raised by CMS and the
needs of our providers and providers in general. As such, we offer the following
recommendations:

1. Consideration of a two-year moratorium on new LTCH Providers. We
acknowledge CMS’ previous efforts on this front, including testimony before
Congress that was not successful. However, we believe this option should be
reconsidered given the concerns raised by CMS in the proposed rule. (We are
cognizant that such an action would require legislation.)

2. Intensify and expand QIO review. The over-arching thread running through the
preamble is CMS concern regarding the appropriateness of care in LTCHs. We
cannot overstate our firm conviction that LTCHs provide efficient and effective
care to the medically complex Medicare beneficiaries (and all patients) in a
multi-disciplinary and comprehensive manner. Likewise, we cannot overstate
our conviction that appropriateness of care must be determined clinically, not
through disincentives in the payment system. QIOs already have the mandate
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from Congress and the infrastructure already in place, therefore requiring
relatively little lead-time in ramping up their efforts. We would anticipate at
least some results from this intensified and expanded review would be available
for next year’s proposed rulemaking.

3. Establish a payment methodology for “very short stay” cases, defined as cases
whose length of stay falls below 20 percent of the GMLOS for the applicable
DRG. For example, the GMLOS for LTCH-DRG 271 is 27.7 days. A very short
stay case for LTCH-DRG 271, therefore, would be a case whose length of stay is
5 days or less. We suggest payments for these cases at the lower of:

a. 120 percent of the LTCH-DRG per diem amount multiplied by the L.OS
of the case;

b. 100 percent of the cost of the case; or

c. the full LTCH-DRG payment.

4. Maintain the current 3-tiered payment methodology for all other SSOs, i.e., cases
whose length of stay falls between 20 percent of the GMLOS for the applicable
LTCH-DRG and 5/6 of the GMLOS, but reducing the cost option to 110 percent
of the cost of the case. Again, to be clear, payment for these cases would be the

lower of
a. 120 percent of the LTCH-DRG per diem amount multiplied by the LOS
of the case;

b. 110 percent of the cost of the case; or

¢. the full LTCH-DRG payment.
We further recommend that CMS monitor SSOs closely as well as the overall
margins in the industry. To be absolutely clear, we urge CMS, in the strongest
manner possible, not to implement the IPPS payment option. Doing so will surely
restrict access by Medicare beneficiaries to acute care hospitals and long term care
hospitals and threaten the viability of LTCHp.

We thank you for the opportunity to comment. Please contact David Storto, President of
Partners Continuing Care, at (617) 278-1077, should you, or your staff, have any
questions regarding these comments or would like additional information. We offer any
assistance we can provide to CMS to improve the care of Medicare beneficiaries in Leng
Term Care Hospitals and the LTCH payment system.

Sincertly,

Jameg J. Mongan, M
President and CEO

Partners HealthCare System, Inc. | | Page 8 of 8
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Dear Administrator McClellan G e ;

1 would like to add that now is the time to do something for me as 1 have for you in
contributing to your successiul scat in the Senate.

As you are aware, we arc in the generation of the “Baby Boomers™ and gur parcents will
eventually need morc hcalthcare providers and facilitics. Imagine having a parent in an
acute care hospital, not fully recovered from their illness/surgery and told by their casc
manager that “it’s time to move to the next level of care™.  That next level of care would
be either home with “{imited™ home healthcare providers due to healthcare cutbacks; or
having your parent sent to a SNT' (Skilled Nursing Facility/nursing home) that has a
physician who sees them maybc once & week and the facility has a patient ratio of 10
patients to one nursing assistant overwhelmed due 1o understatfing again from healthcare
cutbacks.

There have been many times where an LTAC, such as SCCI Hospital, has been able to
bridge the “next level of carc” safely for those patients and family members who have
had to make this type of decision.  Most of our patient’s family members are both
working and are unable to provide the higher level of care needed. Picture one of your
in-laws at home on a ventilator requiring frequent suctioning for the removal of
secretions and treutments to heal a non-surgical wound due to their long standing history
ol diubetes. Both you and your spouse need to work in order to maintain your home life
and no-onc is able to be of service in caring for this person who is depending on you to
care for them. Scary isn’tit?

Oncc again, plcase address this proposed rule with an open mind. Keep in mind your
aging parents as well as yourself and your children, who will need to decide one day the
type of healthcare and facility that is best [or you and for them.

Sincerely, ' Y
i Fronsns

Christine Kressler, RN
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Honorable Mark B. McClellan

Administrator, Centers for Medicare & Medicaid Services
Dept. of Health and Human Services

Attention: CMS-1485-P

7500 Security Blvd.

Baltimore, MD 21244-8012

Re:  Medicare Program; Prospective Payment System for Long-Term
Care Hospitals RY 2007: Proposed Annual Payment Rate Updates, Policy
Changes, and Clarification; Proposed Rule

Dear Administrator McClellan:

I am writing to express my opposition to your proposed rule to reduce
Medicare reimbursement to long-term acute care hospitals. Any proposed
changes in payment for these hospitals should be based upon objective data
not wishful thinking. Changes should not be implemented until the CMS-
commissioned study is complete and objective solidly based criteria are
developed to support any recommended changes.

Changing the rules without a proper assessment is likely to have a
devastating impact on patient care as well as access to care. The proposed
rule changes will cause some long-term acute care hospitals to close which
will make care unavailable for patients in need. These hospitals care for
long term intensive care unit type patients most of whom are critically ill.
Long-term acute care patients are quite different from those in short-term

acute care hospitals.
Sincerely, /\’j

Charles J. Lerner, M.D.

Clinical Professor of Medicine UTHSC-SA

Past President Texas Infectious Diseases Society

Hospital Epidemiologist, LifeCare Hospital of San Antonio

CC: Randall G. Stokes
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Mark McClellan, M.D., Ph.D.

Centers for Medicare & Medicaid Services
Department of Health & Human Services
Attn: CMS-1485-P

Mail Stop: C4-26-05

7500 Security Boulevard

Baltimore, MD 21244-1850

Re: CMS’ Proposed Changes to the Long-Term Care
Hospital Prospective Payment System for FY 2007

Dear Dr. McClellan:

Thank you for the opportunity to respond to the proposed rules for long-term acute care
hospitals (LTCH) staged to go into effect on July 1, 2006. As the President and Chief
Executive Officer of the Good Shepherd Rehabilitation Network, a post-acute continuum
serving northeastern Pennsylvania, I write to you on behalf of our Board of Trustees, Medical
Staff, Clinical and Administrative staffs, and the patients and families we serve to express our
strong opposition to the proposed rule.

Supported by the opinions of our industry organization, the National Association of Long-Term
Hospitals (NALTH), and research conducted by The Lewin Group, the five strategic parameters
of the rule will literally derail the LTCH industry, putting thousands of health care professionals
out of work and most importantly result in severely reducing access to care for the American
public and causing a back-up at the front doors of the nation’s emergency rooms for those
seeking care, but finding that there is no room in their community acute care facility.

One change that Good Shepherd does support is the adoption of the proposed Rehabilitation,
Psychiatric, Long-Term Care (RPL) market basket. However, there are five other major
strategies we strongly oppose:

« Reducing reimbursement of short stay outlier (SS0) cases at payment levels below the
current status, with more than 80% expected to be paid at the acute IPPS rate.
Increasing the high cost outlier threshold amount from $10,501 to $18,489.

Imposing a zero (0%) percent update for FY 2007.
Eliminating the surgical exception to the interrupted stay policy.
Revising the manner in which cost to charge ratios are calculated.

All tolled, these five devastating strategies are expected to reduce Medicare expenses to the
long-term acute care industry by 11%. What the rule fails to recognize is the clinical acuity of
these patients, who by their disease trajectory and clinical criticality require high resource
utilization.  Aging baby-boomers, high risk health behaviors, resistant super bugs and
consumer demand for advanced technology all contribute to the criticality of conditions that
typify an LTCH population. In fact, Lewin showed that LTCH SSO cases expected to be
reimbursed at an Inpatient Prospective Payment System (IPPS) payment rate have a case mix
index 109% greater than the case mix for patients in acute care.

THE GOOD SHEPHERD HOME and its affiliates are tax exempt organizations as provided by IRS regulations. Pennsylvania law requires us to inform you that a copy of the official registration and
financial information may be obtained from the Pennsylvania Department of State by dialing toll free, within Pennsylvania, 1-800-732-0999. Registration does not imply endorsement.
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Good Shepherd Specialty Hospital (GSSH) is a 32 bed hospital-in-hospital LTCH serving more
than 5 counties in northeastern Pennsylvania. Since its opening in January 2000, GSSH has
had the opportunity to care for nearly 2000 patients and their families. The care delivered by
the clinical staff, guided by the mission and core values of Good Shepherd, is exceptional.
Like other LTCHs, we care for the sickest of the sick, a critically ill, medically unstable
population requiring close supervision and monitoring to wean from the ventilator, progress
complex wounds to healing status and slow progressive rehabilitation to improve functional
status, which has been severely compromised by multi-system disease. Patients and their
families choose GSSH because it is part of the Good Shepherd network which has a 100-year
tradition serving the Lehigh Valley community and because of its successful outcomes such as
a 95% weaning rate and progressing more than 60% of complex wounds to healing status
within 5 weeks.

The proposed rule is unprecedented in the magnitude of payment reductions which would
result in fiscal harm to GSSH, along with many other LTCHs in the industry. The projected
impact to GSSH would be a reduction in payments by more than $2.5 million, a 20% operating
loss. The rule jeopardizes the viability of our LTCH operation.

The SSO strategy is the most devastating of all of the points. The CMS policy that predicates
the SSO proposal assumes that SSO cases have a length of stay commensurate and somehow
comparable with patients admitted to acute care hospitals. The significant flaw is that the
policy does not recognize the clinical criticality of these cases and thus is factually wrong and
logically flawed. The Lewin study, as well as our own internal one, validates that SSO cases
have significantly longer lengths of stay than the comparative DRG in the acute care IPPS
system. Higher acuity of LTCH SSO cases is further demonstrated by higher mortality rates,
19.61% as compared to 4.81%, for SSO in acute care hospitals. In fact, Lewin calculated that
the average geometric mean for Long Term Hospital Prospective Payment System (LPPS)
cases was 10.8 days in comparison to the IPPS of 5.6 days, representing a 93% difference.
The SSO strategy poses to eliminate these cases from receiving care in an LTCH. If that were
to occur, such patients would likely remain in an acute care setting, thus reducing access to
care for others with greater need of an acute care hospitalization.

The SSO proposal will harm Medicare beneficiaries. The policy objective underlying the
proposed SSO rule is to preclude LTCHs and physicians, through the imposition of a severe
financial penalty, from admitting a patient who would become a SSO. CMS is making the
unilateral medical decision that these patients should not be admitted to LTCHs. The
assumption underlying this admission initiative is both unsupported and untrue. NALTH
sponsored a multi-site study conducted by the Barlow Respiratory Hospital Research Center.
The study included data on 1,419 patients who were admitted to 23 LTCHs located throughout
the country, which had active ventilator weaning programs. Of all the patients studied, 453 or
32% had stays of less than 29 days, which means they would qualify as SSO because they
would be assigned to DRG 475 (respiratory system failure with ventilator support) which has a
5/6 geometric mean length of stay threshold of 28.8 days. If the SSO policy were to achieve
its objective, the 453 Medicare beneficiaries defined as SSO cases and who had failed past
weaning attempts in an acute care hospital, would not have been provided the opportunity to
receive care under the muiltidisciplinary team and programmatic approach available in LTCHs,
which in turn resulted in their becoming weaned from their ventilators. The “opportunity cost”
of not being admitted to an LTCH are both apparent and tragic for those patients involved.

Lewin has challenged the CMS assumption that SSO cases must constitute approximately 35%
of LTCH patients regardless of hospital and physician patient selection policies. CMS uses a
relative measure of “short stay” that guarantees that approximately 30% to 40% of cases will
always be considered “short.” Mathematically, stays less than 5/6 of the geometric mean will
always be considered “short.” The rule contends that 37% of LTCH cases are short stays. To
object to the fact that this is too many, when in fact it is mathematically impossible to be
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less than that by its own “short stay” definition, is akin to objecting to the fact that LTCHs
have 50% of cases that fall below the median.

In 2005, CMS introduced the 25% restriction to hospital-in-hospital LTCHs from receiving
more than 25% of its patients from their host facility. Like the SSO rule, the 25% rule ignores
the clinical criticality of these patients. NALTH warned that it was not unusual for any LTCH
hospitai-in-hospital or freestanding to receive a majority of patients from a single source.
Although the 25% rule halted the growth of hospital-in-hospital LTCHs, the freestanding sector
has continued to grow and CMS has now recognized that NALTH's position was true. Lewin’s
final report cites that 93.7% of free-standing rehabilitation hospitals receive 25% or more of
their admissions from a single acute care hospital. The LTCHs that comprise NALTH's
membership are truly experts in the industry. Amassed among the membership are hundreds
of years of experience in the 20+ year legacy of the LTCH industry. In respect of the
foundational principles of quality, I urge CMS to recognize “the people, who do the work, are
experts of the work.” Thus, when the membership supports the fact that limiting access to
LTCH care will cause a back-up at the front doors of America’s emergency rooms, CMS should
heed the warning and work with the membership and others in the LTCH industry to address
the Administration’s desire to curb unnecessary spending and still support the greatest
healthcare system worldwide.

For example, since the 2002 MedPAC study, CMS acknowledged the need for admission
criteria to regulate the industry, along with recommendations to have designated Quality
Improvement Organizations (QIO) review the medical necessity of LTCH patient admissions.
While the QIOs have enacted a fair, yet rigorous system to assure competent coding and
billing practices, the industry still awaits the introduction of uniform admission criteria.  In
fact, in its March 2006 report to Congress, MedPAC reiterated its recommendation that QIOs
should review the medical necessity of admissions to the LTCH. Good Shepherd
wholeheartedly supports this recommendation as an alternative to the enactment of the SSO
rule. In addition, we support the NALTH recommendation which suggests creating an “ultra
short stay” classification which pays at 80-90% of costs for cases that stay less than 20% of
the geometric mean. Excluded from this group are cases discharged due to death.

It is of vital importance to the patients of Good Shepherd that the proposed LTCH rule not be
adopted as written. Instead, Good Shepherd urges CMS to study the final report of the Lewin
Group challenging the rule, as well as work with the NALTH membership and others in the
LTCH industry to establish changes in policy that will respect the economic welfare and
growing healthcare needs of our country.

Sincerely

ampaon
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Honorable Mark B. McClellan
Administrator

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-1485-P

P.O. Box 8012

7500 Security Boulevard

Baltimore, MD 21244-8012

Re:  Medicare Program; Prospective Payment System for Long-Term Care
Hospitals RY 2007: Proposed Annual Payment Rate Updates, Policy Changes,
and Clarification; Proposed Rule,

Dear Administrator McClellan:

I am very concerned about your proposed rule to reduce Medicare reimbursement
to long term acute care hospitals.

I have been the Director of Case Management at LifeCare Hospitals of Fort
Worth for eight years and previously worked for six years at another long term
acute care hospital. I have also worked in a short term acute care hospital.

From the perspective of my experience in both settings, I feel very strongly that
this level of care plays an essential role in the health care continuum. Treatment
options for the patients with whom we work are extremely limited. These are
very ill patients with complex medical conditions and debilitation. Because they
need specialized medical services and daily physician visits, these patients cannot
be effectively treated at a lower level of care. Many of them require treatment
modalities such as ventilator weaning, dialysis, and intensive wound care that are
not available to them in a nursing home setting.

Your suggestion that long term acute care hospitals are seeking out short stay
patients is entirely untrue. Because of their medical complexities, it is impossible
to determine their response to treatment or the length of time they will need to be
hospitalized.

In my role as a Social Worker and as a Director of Case Management, 1 have
seen, time after time, the benefit of this level of care for patients who would
otherwise have little or no chance for recovery. I have spoken to their families
who had lost hope and have had that hope renewed.

Another very valuable role that we play, for those patients with little hope of
recovery, is that of assisting their families to accept this reality and to make the

Getting Results...The LifeCare Way.

6201 Overton Ridge Bouievard - Fort Worth, Texas 76132-3613 -« Toll Free (866) 537-2273 + (817) 370-6078 « (817) 370-6079 Fax
www.lifecare-hospitals.com
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decisiun to stop further aggressive care. This process .. 'S uv. -ceur in the short
term acute care setting. Assisting with this process ultimat.y benefits the entire
health care system by saving significant costs and resources. Because hospital
stays are often shortened by this process, with your proposed rule they would be
punished for it, despite its obvious benefit.

If long term acute care hospitals are not available for this group of patients, they
will require longer stays or frequent re-hospitalizations, at a higher cost, to a short
term acute care hospital.

Thope that you will reconsider this proposed rule which could deny patients
access to services vital to their recovery.

I'thank you in advance for your consideration regarding this very important
matter.

Sincerely,

Hail bMK,,I ) Lz, M
Gail Berky
Director of Case Management, LifeCare Hospital of Fort Worth
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Centers for Medicare & i»:2dicaic Sorvices
Department of Health and H.man Services
Attention: CMS-1485-P

P.O. Box 8012

7500 Security Boulevard

Baltimore, MD 21244-8012

Re:  Medicare Program; Prospective Payment System for Long-Term Care Hospitals
RY 2007: Proposed Annual Payment Rate Updates, Policy Changes, and
Clarification; Proposed Rule,

Dear Administrator McClellan:

As the President of Allegheny General Hospital in Pittsburgh, I am concerned and do not support
your proposed rule to reduce Medicare reimbursement to long-term acute care hospitals.

As a large tertiary care hospital anticipating a growing Medicare population, we are concerned
about the potential reduction in options for post-acute services. Today we encounter many
patients who require the specialized services of Long-Term Acute Care hospitals. Routinely, we
utilize the services of local long-term care hospitals to assure patients receive the care
appropriate for complex cases over an extended period of time. The proposed rule will have a
devastating impact on patient access to the continuum of critical care services.

As you know, long term care hospitals provide acute care services to patients who are
demonstrably sicker, have higher acuities, and have more comorbidities than typical patients in
short-term acute care hospitals. Grouping long term care hospitals with general hospitals for
payment purposes is inappropriate. Long-term care hospital patients are exceedingly different
than those in general hospitals, and the payment methodology to these hospitals should reflect
those differences.

This action is being proposed before the objective, clinical data in the CMS-contracted study,
based on MedPAC’s considered recommendations, is completed. Consequently, I urge you not
to implement this rule until this study is complete. These findings could then serve as the basis
for a thoughtful, in-depth discussion between CMS, physicians, patients, and the hospitals
themselves regarding how to address the agency’s concerns in a fair, fiscally sound manner.

[ recognize that your work on this issue is vital to the care we provide Medicare beneficiaries and
I thank you for your attention to this important matter.

Sincerely,

Connie M. Cibrone
CEO and President, Allegheny General Hospital



FEDL. U HOSPITALS
—

L
=
/,‘g

} ,“E /‘I/e(/ LQ/ ) e

S

Federation of PROVEN CADEKsHI
American EXTEE
Hospitals® | |

March 20, 2006

VIA HAND-DELIVERY

Mark McClellan, M.D., Ph.D.
Administrator

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Room 445--G

Hubert H. Humphrey Building

200 Independence Avenue, S.W.
Washington, D.C. 20201

Re:  Medicare Program; Prospective Payment System for Long-Term Care Hospitals
RY 2007: Proposed Annual Payment Rate Updates, Policy Changes,
and Clarification; Proposed Rule, 71 Fed. Reg. 4648 (January 27, 2006)

Dear Dr. McClellan:

This letter presents comments and recommendations of the Federation of American Hospitals
(“FAH?) to certain aspects of the proposed annual payment rate updates, policy changes, and
clarifications under the Prospective Payment System for Long-Term Care Hospitals (“LTCH PPS”) for
fiscal year (“FY”) 2007, which were published by the Centers for Medicare & Medicaid Services
(“CMS”) on January 27, 2006 (the “Proposed Rule”).

The Federation of American Hospitals is the national representative of investor-owned or
managed community hospitals and health systems throughout the United States. Our members include
teaching and non-teaching hospitals in urban and rural parts of the United States. We appreciate the
opportunity to comment on the Centers for Medicare and Medicaid Services’ (“CMS”) Proposed Rule
regarding changes to the Long-Term Acute Care Hospital (“LTCH”) Prospective Payment System
(“PPS”) for Rate Year (“RY”’) 2007.

As we discuss more fully below, FAH opposes many of the severe and arbitrary reductions in
long-term care hospital payments that will result if these proposed changes to the LTCH PPS are
implemented. FAH believes that in the case of this Proposed Rule, CMS has introduced certain
measures and payment principles that are unworkable in practice and conceptually flawed. In addition,
many aspects of the Proposed Rule essentially seek to blur key distinctions between LTCHs and shorter
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stay general acute care hospitals that the Congress has mandated, e.sentially assuring a system where
patients will find it more difficult to receive care in the most appropriate and beneficial type of facility.

FAH has analyzed the Proposed Rule and believes that CMS has also used seriously flawed, and
in many cases incomplete, data in developing their proposed changes to LTCH payments for RY 2007.
FAH’s analysis shows that many of the assumptions CMS has made in developing the Proposed Rule
are inaccurate as a result of the data errors discussed herein, and are unsupported by clinical data or an
objective measure of cost savings across the many types of providers that ultimately will be affected by
this Rule, that is, short stay acute hospitals, long term care hospitals and skilled nursing facilities. FAH
believes, therefore, that CMS should (i) withdraw the proposed rule, (ii) revise the data it is using to
develop final payment changes for LTCHs in FY 2007 to correct these data errors, (iii) study the impact
of the Proposed Rule on clinical outcomes and the cost of care across all affected providers, and, (iv)
publish a new proposed rule that will allow for interested and affected parties to provide meaningful
comments.

FAH recommends further that CMS reconsider its proposed changes to the LTCH PPS in light of
the Medicare Payment Advisory Commission (“MedPAC”) recommendations issued in June 2004 that
the certification criteria for the Medicare LTCH provider category be strengthened to ensure that LTCH
payments are being made to only those providers that are administering medically complex care to
severely ill patients. FAH supports this approach as a more defined method for limiting LTCH
payments to hospitals that are truly caring for a medically complex patient population. Unfortunately,
the proposals that CMS advances in this Proposed Rule use incomplete data and analyses to reach often
unsupportable assumptions about LTCHs and the patients these hospitals care for.

FAH is particularly concerned at the prospect that general acute care hospitals may be overtly
encouraged (or forced) through the regulatory changes to payment proposed in this Rule to attempt to
treat a much larger number of longer term patients. Long term patients constitute a distinctly different
patient population than shorter stay general acute care patients. General acute care hospitals are not
generally structured to treat long term care patients, who have specific medical needs for their often
chronic conditions, with major co-morbity factors and high severities of illness. LTCHs provide a
critically necessary treatment option for this distinct niche of severely ill patients as was required by
Congress in establishing a separate category of hospitals under the Medicare statute. From a clinical
outcomes perspective, a general acute care setting may not be the most appropriate setting for the care of
these patients when compared to the care available to them in an LTCH.

In particular, CMS should reconsider its proposed policy for short-stay outlier (“SSO”) cases.
CMS makes the erroneous assumption that all so-called “short stay” cases — even those whose stay
exceeds the statutory threshold of 25 days to qualify as an LTCH - should never have been admitted to
an LTCH and should have been paid at a lower rate (in this case, rate that actually fails to cover costs).
To the extent that CMS is concerned about “inappropriate” admissions to LTCHs, it should implement
non-payment related approaches to address its concern, such as pre-admission physician certifications,
uniform admission screening criteria, and more extensive Quality Improvement Organization (“QIO”)
reviews. Alternatively, CMS should consider more narrowly tailored payment reforms targeted
specifically at “very short stay” LTCH patients (e.g., patients with lengths of stay of less than 7 days).

FAH understands CMS’ need to review regularly the efficiency, economy and efficacy of its

many health care programs, including LTCH PPS. FAH also recognizes that the objectives of
controlling costs while continuing to make high quality health care available to those most in need are
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not e'sily achieved and prezent signific ut challeziges tv) al! Zacets of the healthcare industry.
M:-vertheless, FAH firmly believes that “MS has moved too quickly and too far on the payment side in
this ~ase and has raised very serious isst =s that threaten LTCHs’ continued ability to provide care for a
large svament of the very sick populatio:. they serve. The proposed changes will likewise place undue
pressures on both general acute care hospitals and LTCHs to make difficult decisions regarding
admissions and discharges that may not result in the most appropriate placement of a large group of
severely ill patients.

I. Proposed Changes to Short-Stay Outlier Payments
A, Summary of Proposed Changes

The Proposed Rule would drastically revise the payment adjustment formula for SSO patients.
SSO cases are defined as LTCH PPS cases with a length of stay of less than or equal to five-sixths of the
geometric average length of stay for each Long Term Care Diagnosis Related Group (LTC-DRG).
Currently, payment for SSO patients is based on the lesser of (1) 120 percent of estimated patient costs;
(2) 120 percent of the per diem of the LTC-DRG multiplied by the length of stay of that discharge; or
(3) the full LTC-DRG payment.

CMS proposes two specific changes to the SSO payment methodology in the Proposed Rule.
First, CMS would reduce the first part of the current payment formula that is based on costs from 120
percent to 100 percent of the costs of the case. Second, CMS would add a fourth component to the
current formula that would allow payment under the LTCH PPS based on an amount purportedly
comparable to what would be paid to an acute care hospital under the inpatient prospective payment
system (“IPPS”). That is, for SSO cases, LTCHs would in the future be paid based upon the lesser of
four amounts, one of which would be an amount “comparable” (though not equivalent) to the IPPS
payment for the patient stay. Each of these changes would be effective for discharges on or after July 1,
2006. CMS apparently believes that, under this proposed policy, LTCHs could be paid by Medicare
under the LTCH PPS at a rate that is more consistent with the rate paid to acute care hospitals when the
LTCHs treat patients whose stay is less than or equal to five-sixths (5/6) of the geometric mean length of
stay for a particular LTC-DRG. FAH believes that the data cannot support such a change.

B. The Proposed SSO Policy Is Not Supported By The Data

1. Contrary To Established PPS Principles, The Proposed Rule For SSOs
Virtually Guarantees That No Case Can Be Paid At Greater Than Its Cost
And That Most Will Be Paid Below Cost.

CMS’s proposal to limit the payment for SSO cases to the IPPS payment rate for such cases
would cause LTCHs to be significantly underpaid. For SSO cases, which CMS acknowledges
represented fully 37 percent (as of FY 2004) of the patients served by LTCHs, the proposal would
actually cause payment amounts to fall materially below the actual costs of providing care. Payment to
the over forty (40) LTCHs operated by one of FAH’s members for SSO cases under the payment
methodology of the Proposed Rule would equal only 57 percent of the actual costs incurred in caring for
those patients in the first year of the policy.

Overall, CMS’s proposal would slash payments to LTCHs by approximately 11 percent,
according to CMS’ own calculation. Combined with a separate proposal to deny the basic inflationary
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update to cover the rising costs of care, which CMS estimates to be 3.6 percent, and other recent
changes to LTCH coding and LTC-DRG wei ghting, the impact of the proposed revisions to the SSO
payment policy will be to pay LTCHs significantly less than it costs them to care for appropriately
admitted patients. Patients with complex medical conditions will likely lose access to needed hospital
care, and general acute care hospitals will needlessly and unfairly incur additional costs since they will
likely be unable to discharge these complex patients to a more appropriate setting.

Moreover, LTCHs will not be able to make up these costs from other patients. An analysis
prepared by the Acute Long Term Hospital Association (“ALTHA”) shows that, after giving effect to
the proposed SSO payment policy and the lack of any inflationary update, the total payments to LTCHs
will fall short of LTCH costs by 7.7 percent.1

CMS appears to assume that LTCHs can change their behavior so as to accommodate this
dramatic reduction in payments. In particular, CMS claims that LTCHs will decline to admit SSO
patients, since the costs of treating such patients will exceed the proposed payment amounts. But,
assuming for the moment that this turns out to be the case, where are these patients supposed to go? It is
both medically short-sighted and economically questionable to expect general acute care hospitals to
retain patients two and three times their normal legnths of stay simply because LTCHs are urged to
reject patients that may not complete what CMS determines should be a full LTCH stay. The only
potential alternative is a subacute SNF unit where the length of stay, and the costs of care, may greatly
exceed the cost of care at an LTCH.2 General acute care hospitals are not set up to provide the type of
care needed by the long term care patient population. Similarly, extra long general acute care stays will
undoubtedly have the effect of driving up IPPS outlier payments or cause adjustments in IPPS outlier
payment thresholds that will adversely affect segments of the acute care hospital industry that cannot
afford such effects such as rural and sole community hospitals. And, if LTCHs do not reject such
patients in need, LTCHs will be forced to absorb payment rates, contrary to long established Medicare
principles, well below the cost of delivering care.

The magnitude of the proposed cuts in payments for treating SSO patients is so dramatic that the
proposal appears to be nothing short of punitive. Although apparently intended to punish LTCHs for
inappropriately admitting patients not in need of LTCH care, CMS points to no study indicating that
inappropriate admissions constitute a material portion of SSO cases. To the contrary, the data presented
below demonstrates that the vast majority of SSO cases are, in fact, appropriate for admission to
LTCHs.

CMS’ proposed draconian shift in LTCH payment policy, coming so quickly on the heels of the
initial LTCH PPS rate setting process, the initial budget neutrality adjustment and the few subsequent
annual updates, also raises the question of the continued appropriateness of the LTCH payment rates
overall. At the time(s) CMS established the various features of LTCH PPS and subsequently computed
annual updates since that time, CMS’ calculations necessarily contemplated the existence of an SSO

1 See Figure 1 to Comments submitted by ALTHA to the Proposed Rule, March 10, 2006. (Exhibit 1.)

2 There is no evidence in the Proposed Rule that CMS studied, considered or had available to it studies
of: (a) the possible clinical outcomes from the impact of the change in behavior the Proposed Rule
intends to encourage, or (b) the cost of care that would result from a change in admission behavior
resulting in longer stays at short stay hospitals, or stays longer than LTCH stays that may occur if these
patients are admitted to skilled nursing facilities (“SNFs”).
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patient population comparable to, if not greater ihan, the percer.ag = (37% «:f the FY 2004) identitied in
the January 2006 Proposed Rule. Consequently, payments for :ar.’fu.rned to that SSO population,
based upon the (“lesser of”’) SSO methodology in effect since the initial in olementation of LTCH PPS,
necessarily also would have taken into account the amounts of those paymen.:~ for SSO cases under the
existing SSO methodology. These previously anticipated SSO case reductions also necessarily impacted
other elements of LTCH PPS, such as the standard federal rate. To decimate SSO payments so
drastically now on the basis of only one full year’s data experience since the implementation of LTCH
PPS, without a corresponding increase in payment rates for non-SSO cases, calls into clear question the
ongoing fairness and viability of the overall LTCH PPS payment system.

2. The CMS Analysis of Short-Stay Outlier Cases Runs Contrary to CMS’
Long Established Methodology of Updating Reimbursement Policies Based
on Historical Data

Contrary to its normal and historical practice, CMS has “rushed to judgment” in this case and
seeks to update reimbursement policies based on a paucity of data, from a very limited period of time,
with potentially disastrous results for LTCH providers, general acute care providers, and the truly and
severely ill patients LTCH providers presently serve.

CMS cites two sources of data for the first proposed change to SSO payments. CMS looked at
LTCH claims data from the FY 2004 MedPAR files (using version 23 of the GROUPER software),
which CMS says reveals that 37 percent of LTCH discharges are SSO patients. CMS states that it
compared this percentage against the 48 percent of LTCH discharges that would have been SSO patients
at the outset of LTCH PPS (i.e., FY 2003). This pre-LTCH PPS data was derived from the same
regression analyses and simulations based on prior years’ LTCH claims data generated under the former
reasonable cost-based (TEFRA) system that CMS used to develop many aspects of LTCH PPS for FY
2003. After comparing the number of SSO cases for FY 2003 (48 percent) against the number of SSO
cases for FY 2004 (37 percent), CMS concludes that the drop in SSO cases is not sufficient enough and
the changes it is proposing to make to the SSO payment methodology are warranted.

a. The Data In CMS’s Analysis of a One-Year Change In Short-Stay
Outlier Cases, At the Beginning of the Transition Period to LTCH
PPS, Is Too Preliminary to Support the Proposed Payment Change

Assuming that the LTCH SSO percentage at the outset of LTCH PPS was 48%, and further that
many LTCH providers had only a few months (if that many) of LTCH PPS experience in the first LTCH
PPS fiscal year (FY 2003) (which clearly was the case), comparing FY 2003 with FY 2004 reveals that
short-stay outlier cases decreased in the first full year of LTCH PPS by no less than approximately 30%
(29.7%). Moreover, existing regulations provide that each LTCH payment was comprised of (no more
than) 40% of the federal prospective payment rate during FY 2004, whereas 60% of each LTCH
payment was still paid as cost based reimbursement for the LTCHs that, as of 2004, had chosen to
transition to the LTCH PPS and did not immediately convert to the PPS federal rate. Thus, the
incentives that CMS indicated it built into the LTCH PPS to pay LTCHs for patients who likely could
not be more appropriately treated in other types of facilities would not yet have been fully reflected in
FY 2004, since many LTCHs continued to be paid 60% of their reimbursement based on their costs
during that year.
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['o engage in any credible analysis, CMS mus . . . 'in ‘e remaining number of SSO cases
and the more comprehensive LTCH cost report data at th. . zonclu :ion of the transition, or in any event,
no earlier than as of the end of FY 2005 (the first year in w “ch r iore than 50% of each LTCH PPS
payment could have been comprised by the federal rate, and 1;2+3 ccuie have been subject to a
meaningful impact by the presently existing SSO payment criteria). Only after such analysis can CMS
make a rational decision as to whether or not SSO cases remain a material segment of LTCH discharges.
The mere fact of a 30% reduction between the onset of LTCH PPS and the first year of full participation
(albeit on a relatively small percentage basis) suggests that when new data are reviewed, there may be
further and significant reductions to the SSO case percentage, based on the limits, controls and
incentives that are already in place.

b. CMS Failed to Assess Which Types of Short-Stay Outlier Cases Could
Bear Any Meaningful Relationship to CMS’s Stated Policy Goals

CMS states in the Proposed Rule, there “continues to be an inappropriate number of patients
being treated in LTCHs who most likely do not require the full measure of resources available in a
hospital that has been established to treat patients requiring long-stay hospital-level care. Generally, if
these patients required the type of care associated with LTCHs, the patients would most likely be in the
LTCH for the duration of the LOS associated with the particular LTC-DRG to which the case is
assigned. Therefore, we are concerned that the existing SSO payment adjustment at §412.529...may
unintentionally provide a financial incentive for LTCHS to admit patients not requiring the level of care
available in that setting.” 71 Fed. Reg. at 4,686.

Such a view simply ignores available data showing that (1) some portion of SSO cases involve
patients whose medical condition made them appropriate initially upon admission for the level of care
provided by LTCHs, but whose condition may have improved enough to warrant further treatment in
alternate and less intensive care settings; (2) some portion of SSO cases involve patients that die during
their LTCH stay; and (3) some portion of SSO cases may be admitted to an LTCH, but are later
discharged after the patient’s care providers determine after further examination and treatment that the
patient could more appropriately be treated in some other type of facility. Only the third category of
SSO cases described above lends itself at all to the concern CMS expresses in the Proposed Rule that
many LTCH cases are not appropriate for the LTCH level of care.

If all or most SSO patients did not require an LTCH level of care — that is, they required less
intensive services — then the CMS statement above may suggest the need to bring payments more in line
with the proper incentives. According to data submitted in Table 4 of Comments to the Proposed Rule
submitted by ALTHA (Exhibit 2, hereto), however, there are no material differences between SSO
patients and full-stay LTCH patients, as measured by both severity of illness and by risk of mortality.
This squarely contradicts the assertion by CMS that LTCHs are admitting patients that are “not requiring
the level of care available in that setting.”

Additionally, there are good explanations for why a patient may be LTCH-appropriate, even if
that patient does not stay “for the duration of the LOS associated with the particular LTC-DRG to which
the case is assigned.” One such example is patients who expire prior to reaching the 5/6"™ geometric
mean LOS threshold.

For example, according to 2004 MedPAR data, 23% of all SSO patients are categorized as SSO
cases because they die while an inpatient at an LTCH. There is absolutely no evidence that SSO
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patients who expire during an i TCH stay did not require an LTCH level of care upon admission.
Obviously, patients are admitted to all hospital facilities generally with the hope that their condition can
improve, or at least be managed more effectively. FAH believes it is inappropriate for CMS to imply
that any of FAH’s member organization’s providers operate its facilities in a manner that looks for
patients who may perish soon, nor does FAH believe that any other operator of LTCHs would seek to
“game” the system in such an inappropriate and unacceptable manner. Patients are admitted because
their care givers, families and others in the health care community believe the patients’ needs can be best
served by admitting them to an LTCH. Because of their severe conditions, some patients die prior to
achieving a “geometrically appropriate” length of stay; thus, a SSO case is noted. There are simply no
recognizable differences in terms of patient acuity between SSO patients and full-stay LTCH patients,
when measured by severity of illness and/or by risk of mortality. CMS chooses, for whatever reason, at
this point not to focus on such undeniable facts in promulgating the Proposed Rule’s provision on SSOs.

It is further unreasonable for CMS to expect admitting physicians to be able to predict a potential
patient death 10 or even 20 days in the future and decline admittance based on that criterion alene in the
face of the potential clinical benefits to the patient in the LTCH. Tools simply do not exist for
physicians to predict death weeks in advance. The APACHE tool, which is commonly used in LTCHs
and short-term general hospital intensive care units to measure patient acuity and resource use, lacks that
specificity. Even if a physician could predict an individual patient’s LOS and risk of mortality, CMS
cannot reasonably assume that an LTCH patient that dies on the 20™ day of his stay did not need “long-
stay hospital-level care” upon admission. In 2004, 3,847 LTCH patients died within the first week; this
represents only 3% of all LTCH cases in that year. Given the clinical difficulties in predicting a
patient’s length of stay and risk of death as well as the low number of very short-stay LTCH patients due
to death, CMS has not offered any clinical basis for the unfounded and financially punitive manner CMS
has proposed.

In addition, another segment of LTCH SSO patients are characterized as such because their
Medicare coverage expires during their LTCH stay but before they reach the relevant SSO thresholds.
Clearly, loss of Medicare coverage bears no relevance whatsoever to whether the patient was
appropriate for admission to an LTCH. CMS, itself, recognized this fact in the initial implementation of
LTCH PPS, when it decided to count total patient days rather than Medicare-covered days to determine
whether an LTCH meets the statutory average length of stay requirement for certification:

We are adopting this policy because we believe that a criterion based on
the total number of treatment days for Medicare patients is a better
indication of the appropriateness of the patient’s stay at an LTCH than the
number of days covered by Medicare for payment purposes.

67 Fed. Reg. 55954, 55984 (Aug. 20, 2002). For such loss-of-coverage SSOs in particular, there is no
relationship between the need for LTCH level care and the length of Medicare stay in the facility, and
this patient population should be discounted from statistics used to evaluate current SSO payment
policy.

c. CMS Should Follow Its Own Established Process for Reviewing the
Appropriateness of Admissions

Medicare QIOs conduct post-admission reviews of LTCH patients to confirm that an admission
is medically necessary. At CMS’ own direction, QIOs have reviewed a sample of LTCH cases for
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- admissi¢ - appropriuteress &’ namerous facilities, including those of many 541 member organizations.
FAH is a vare that for one of its member’s (Kindred) facilities, one of the largest providers of LTCH
care, QI s have determined that the vast majority of LTCH admissions were appropriate and medically
necessary with denial rates well under 3%. The QIO review data does not support CMS’s assumption
that SSO cases were inappropriately admitted to LTCHs.

d. CMS Failed to Recognize that the Available Data On Short-Stay
LTCH Patients and General Acute Care Hospital Patients Shows
Marked Differences Between the Two Groups

CMS also appears to have ignored the fact of the clear clinical differences between SSO LTCH
patients and general acute care hospital patients. When Congress created the distinct and separate
category of LTCH hospitals in the 1980, it recognized that LTCHs treat a different patient population
from that of general acute care hospitals, and a patient population with few, if any, other treatment
options. LTCH patients have been shown, again and again, to be demonstrably sicker, with higher
patient acuity and multiple medical complexities, than one would find in the typical short-term general
hospital patient with similar diagnostic classification. SSO LTCH patients are not clinically identical or
even similar to short-term general hospital patients, regardless of the fact that SSO LTCH patients’
lengths of stay is less than the average LTCH patient.

CMS’ apparent assumptions to the contrary are not based on any credible data set. Data from the
2004 MedPARS3 file indicate, looking at five of the most common SSO LTC-DRGs and comparing the
geometric mean length of stay for those stays with the geometric mean length of stay for the average
short-term hospital patient (in the same diagnostic categories), that LTCH SSO patient lengths of stay
greatly exceed those of patients treated for similar diagnostic issues in general acute (short-term) care
hospitals. See Table 3 to ALTHA’s March 10, 2006 Comments to Proposed Rule. (See Exhibit 3.)
These patient populations are not demonstrably similar. Even for SSO cases, LTCHs do not, and should
not be expected to, function as general acute providers, or vice-versa.

Once again, CMS’ proposed changes to LTCH payment policy have not been founded on sound
historical data. Looking at it another way, to view the extent to which CMS’ proposed approach
contradicts the available data and established regulatory scheme, many types of patients classified as
“SSO patients” at LTCHs actually have an average length of stay that exceeds the 25 day threshold that
CMS uses to determine whether a hospital is eligible for classification as an LTCH in the first place.
Yet, CMS now essentially proposes to treat these types of patients as short-term general hospital
patients, and to pay for these patients’ lengthy episodes of care on the same basis. This constitutes an
unwarranted and unsupported penalty on LTCHs that admit and treat far more medically complex
patients than do short-term general acute hospitals; in the alternative, it could result in an unintended and
unfair burden placed on general acute care hospitals. Neither result is acceptable to FAH and its varied
members.

3 Data in Table 3 to ALTHA’s Comments to Proposed Rule, submitted March 10, 2006, taken from the
2004 Medicare Provider Analysis and Review (“MedPAR”) file, December and March updates.
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e. CMS Incorrectly Assumes that LTCHs Can Predict in Advance an
Individual Patient’s Length of Stay

In developing these proposed changes to LTCH payments for SSO cases, CMS incorrectly
assumes that LTCHs can predict in advance the expected length of stay for medically complex LTCH
patients. Indeed, CMS did not offer any clinical data to support its assumption. LTCH patients are a
relatively homogeneous group of medically complex patients.4 From a clinical perspective, there are no
discernable differences between “short-stay” LTCH patients and longer stay LTCH patients. Physicians
who make admission decisions after applying objective and rigorous clinical screening criteria should
not, indeed cannot, predict in advance the length of stay for this small subset of medically complex,
severely ill patients.

Consistent with the fact that SSO patients require the same level of care as longer stay patients,
LTCHs and the physicians charged with assessing these patients are unable to distinguish between these
two patient populations at the time of admission. (For the same reason, LTCHs are also unable to
identify high cost outliers at the time of admission, and are unable to predict the patient’s outcome,
including death, at the time of admission.) Data show that patients who are ultimately characterized as
SSO cases present the same diagnostic mix, same or higher levels of severity, and higher risks of
mortality than longer stay cases. In fact, the percentages of SSO cases falling into each of the most
common LTC-DRGs are comparable to the percentages of longer stay patients falling into such LTC-
DRGs. DRG classification does not occur until after discharge, when the GROUPER software identifies
the proper LTC-DRG for payment. Because the 5/6™ geometric stay thresholds are different for each
LTC-DRG, it is impossible to predict whether a patient will be a SSO upon admission.

Similarly, the proportion of SSO patients in LTCHs that fall within the highest severity of illness
and risk of mortality categories is consistent with the proportion of longer stay patients that fall within
those categories. Given the high levels of severity of illness and risk of mortality within the SSO patient
population, physicians making admissions decisions cannot and should not be required to predict the
ultimate length of stay for this subset of medically-complex, severely ill patients. Rather, if LTCHs are
successful in establishing and implementing a plan of care that achieves the best clinical outcome for the
patient in a shorter-than-average timeframe, the result should be praised, rather than penalized, as
beneficial for all affected parties.

Many patients admitted to LTCHs already have had extended stays at acute care hospitals,
making it even more difficult to predict how long they will stay. The average DRG 475 short-term
hospital patient has a geometric mean LOS of 8 days; but short-term hospital patients who are admitted
to LTCHs with DRG 475 have a LOS of 27 days, on average, in the short-term hospital. See Table 3 to
Comments submitted by ALTHA, March 10, 2006, data extracted from MedPAR 2004. (Exhibit 3.)

Overall, short-term hospital patients sent to LTCHs had prior lengths of stay in the short-term
hospital of 13.2 days. This is far in excess of the 5.8 days average length of stay for all STCH patients.
This completely refutes any inference CMS may make that STCHs are systematically sending patients to
LTCHs before completing their course of care in the STCH. Id.

4 See Table 2 to ALTHA Comments to Proposed Rule, March 10, 2006. (Exhibit 4.)
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M3 also assumes «aa LTCHs :an easily change their behaviur . . as to accommeid.. 2 chis
draconian reduction in pay. er . to: 30 cases. CMS suggests that LTCl ‘s simply will be forced to
decline to admit SSO patients. This is'nlainly unrealistic, since it is not r rmally possible to predict
prior to admission whether a particular p.tent will become a SSO in an I "CH. Although, as discussed
above, LTCH patients have a much longer length of stay than the average short-term general acute
hospital patient with the same diagnosis, upon entry to an LTCH, there is no magic “marker” or obvious
predictive characteristic, at least of which FAH is aware, that can determine whether a particular LTCH
DRG 475 patient will stay 18 days, 23 days, 26 days, 29 days, 32 days, 40 days, or three months. To
condition so drastic a payment reduction formula on an LTCH’s ability to discern the future before it
happens, and do so regularly, sometimes three weeks before an event happens, is patently unrealistic and
exceedingly unfair.

In addition, CMS’s premise that LTCHs have an incentive to target SSO cases for admission is
flawed. Even if LTCHs did not uniformly apply screening criteria to limit all admissions to appropriate
patients, and even if SSO cases could be identified at the time of admission, in fact, LTCHs have a
disincentive, not an incentive, to admit short-stay cases. This is because the admission of short-stay
cases lowers an LTCH’s average length of stay and puts the LTCH at risk of losing its certification
status due to a failure to maintain the required average length of stay of greater than 25 days.

As one can see, therefore, there is no indication, whatsoever, that LTCHs are admitting less acute
patients for a short-stay in order to maximize revenues, as CMS asserts. To the contrary, FAH believes
that SSO patients are virtually identical to full-stay patients based on several key clinical measures. The
most common SSO DRGs are also the most common full-stay DRGs; this suggests that LTCHs are not
taking different kinds of patients for short-stays. There are ample reasons why different patients do not
stay the same amount of time in an LTCH, including death or better care outcomes.

The average medical complexity (as measured by SOI and ROM) and length of stay of LTCH
SSO cases are far higher than for short-term general hospital patients.5 Thus it is not surprising that the
average costs for SSO patients are well above the inpatient prospective payment system (“IPPS”) DRG
payment amounts. FAH finds no evidence that LTCH SSOs are in any way similar to short-term general
hospital patients; we therefore believe there is no basis for paying for such cases using the IPPS
methodology. '

f. The Proposed SSO Reimbursement Methodology Ignores the Normal
Statistical Distribution of Patients’ Lengths of Stay

The short-stay outlier reimbursement methodology proposed by CMS in the January 2006
Proposed Rule ignores the normal statistical distribution of patients’ lengths of stay across a continuum
that includes patients who stay less than the geometric mean length of stay as well as those who exceed
it. Perhaps the best example of this, at best, oversight, and at worst, bias, is that using the proposed
methodology, a DRG 475 patient (which happens to be the most common and prevalent DRG assigned
to LTCH patients) who stays in the LTCH facility 26 days would not only be characterized as a short-
stay outlier, but would also be reimbursed as if the patient stayed at a short-term hospital for the
facility’s geometric mean length of stay (which is on the order of 8 days).6 In addition, the patient,

5 See Table 4 to ALTHA comments to Proposed Rule, March 10, 2006. (Exhibit 2.)
6 See Exhibit 3.
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despite being clas: i~ w. 2 S. O, would actually have stayed in the LTCH facility for longer than the 25
day length of stay that 1.5 bee . established by CMS as the basic, underlying requirement for LTCH
certification. Regardless . .'-* PP at issue, any suggestion that a patient who stays in a LTCH facility
for longer than the qualifying 25 day length of stay (that has been established as a requirement for
LTCH certification in the first place) constitutes a SSO case, 1s simply untenable.

Prospective payment systems are designed to take into account the law of averages; some
patients have longer lengths of stay and some have shorter lengths of stay. This is no less true for LTCH
PPS than it is for IPPS, or any other PPS system. CMS’ Proposed Rule treats SSO data completely
outside of the PPS context and concept, and seeks to create a system whereby the guiding principle will
be the fundamental law of averages for some patients’ stays, but not others. Not coincidentally, to
LTCH providers’ great detriment, all of an LTCH provider’s risk under the SSO payment system is
enhanced while the Medicare program’s risk is drastically reduced.

FAH believes that such an adjustment is fundamentally unfair; the Medicare program is
protected under all circumstances, since overall payments are relatively fixed, whereas an individual
LTCH provider, or a company such as Kindred that operates a number of LTCH facilities, is virtually
guaranteed under the SSO proposal to be paid less than cost. In this manner, CMS’ proposed changes to
SSO reimbursement violates Congress’ establishment of LTCH as a separate class of hospitals and
Congress’ and CMS’ own understanding of the legislative intent behind the IPPS, LTCH PPS and all
other PPS systems.

In its August 2002 final rulemaking establishing LTCH PPS, CMS stated:

The acute care hospital inpatient prospective system is a system of average
based payments that assumes that some patients’ stays will consume more
resources than the typical stay, while others will demand fewer resources.

The Congress excluded these hospitals [LTCHs] from the acute care
hospital inpatient prospective system because they typically treated cases
that involve stays that were, on average, longer or more costly than would
be predicted by the DRG system. The legislative history of the 1983
Social Security Amendments stated that the ‘DRG system was developed
for short-term acute care general hospitals and as currently constructed
does not adequately take into account special circumstances of diagnoses
requiring long stays. (Report of the Committee on Ways and Means, U.S.
House of Representatives, to accompany HR 1900, HR Report No. 98-25,
at 141 (1983).” Therefore, these hospitals could be systematically
underpaid if the same DRG system were applied to them.

67 Fed Reg. 55,954, 55,957 (August 20, 2002).

CMS’ new proposal runs contrary to the structure of LTCH PPS. LTCH PPS contemplates a
standard payment rate per case for each LTC-DRG. Implicit in this system is the understanding that
regardless of whether a patient’s length of stay actually exceeds or falls below the average, the payment
to the provider remains the same. By setting payments based on averages, incentives for LTCHs to
furnish the most efficient care possible to each patient are included, and LTCHs bear the primary
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financial risk with respect to patients who exceed the average length of stay fc : the.r LTC-DRG. i m.st
be expected, based on the law of averages, that the lengths of stay of approximately half of all LT( H
patients will be below the average, and many of these patients will likely be below the “five-sixths”
level that CMS has adopted to demarcate SSOs. Payment for these cases based on LTC-DRG rates is
completely consistent with the theoretical underpinnings of LTCH PPS. Radically decreasing payment
levels for the vast maj ority of patients whose length of stay is under the average, without increasing the
payments for those above the average, is completely contrary to the fundamental structure and
presumptions of LTCH PPS.

In an LTCH facility, one expects to find a high frequency of deviation from the average length of
stay within a given a LTC-DRG. Where one is dealing with lengths of stay routinely falling in the 20 to
40 day duration, there is likely to be far more “play” in the admission length, in terms of number of days
admitted, and far less certainty when the patient is actually admitted, how quickly he or she will
progress and precisely what length of acute hospital services will be needed. In contrast, when a patient
1s admitted to a short-term acute care hospital for a specific procedure or with respect to a specific injury
or illness, the degree of predictability is far greater and the likelihood of a stay being several days longer
or many days shorter is the clear exception, not the rule. FAH is uncertain to what extent and why CMS
does not recognize this fundamental distinction between the IPPS and the LTCH PPS and how
application of the law of averages plays out in either type of facility.

3. The Data On Patient Discharges from IPPS Acute Care Hospitals Does Not
Support CMS’s Conclusions

As the basis for adding a fourth LTCH PPS SSO payment methodology, CMS indicates it found
that the majority of LTCH patients are admitted directly from IPPS acute care hospitals, after looking at
its patient data files (National Claims History Files), a recent MedPAC Report (June 2003, pg. 79), and
by research done by the Urban Institute at the outset of the LTCH PPS and RTL. CMS believes that this
data “may indicate premature and even inappropriate discharges from the referring acute care hospitals.”
71 Fed. Reg. 4,648, 4,687 (Jan. 27, 2006). To remove “what may be an inappropriate financial incentive
for a LTCH to admit a short-stay case” CMS proposes to add a fourth payment amount to the SSO
payment methodology. Id. This would, in effect, limit LTCH payments to no more than what a IPPS
hospital would be paid for every SSO case. The result is to penalize LTCHs for admitting patients from
any IPPS acute care hospital if the patient is not treated for a full LTCH stay.

The fact that LTCHs admit many patients who have already received some hospitalization at an
IPPS hospital does not mean that those patients have been prematurely or inappropriately discharged
from the IPPS hospital. Without more data on the patient’s condition and a valid comparison of the
respective resources of the LTCH and the IPPS hospital, the only inference that can be drawn solely
from the number of patient admissions from IPPS hospitals is that those patients continue to require
hospitalization. CMS’s logic fails to acknowledge and account for the simple fact that the patients that
are most appropriate for LTCH care — that is, the sickest patients with the most medically complex cases
—would very likely also have been initially admitted to a general acute care hospital prior to any
determination of their appropriateness for LTCH care. The fact that most LTCH patients come from
general acute care hospitals actually suggests that LTCH patients are being correctly identified from
among the patient population most likely to be appropriate for LTCH admission. FAH believes that the
best available data supports the decisions made by medical professionals who determined that certain
patients would be better cared for in an LTCH setting, with its greater resources and better trained staff
to treat the patients’ conditions, than in an IPPS hospital, which must focus on emergencies, surgery, and
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more acute episodes of illness than lo..~>: term management of the severely and chronic: uy' . “tat ‘ng
differences, equipment differences and medical specialty differences will exist when comparit*; LTC 1
and IPPS facilities, respectively. ’

The differences between these types of facilities is best illustrated by an example. The payment
rate for LTCHs for a patient who is ventilator dependent (DRG 475) assumes that the patient will stay in
the LTCH about 34 days, on average. An LTCH could provide excellent care and discharge such a
patient after only 26 days. Under CMS’s proposed rule, the LTCH would receive the IPPS hospital
payment rate for this patient, which assumes the patient was only hospitalized for about 8 days. This
would result in the LTCH receiving far below its actually incurred cost in treating the patient. In fact, a
majority of DRG 475 SSO cases in LTCHs have stays well above the typical 8 day short-term general
hospital geometrical mean LOS, indicating that CMS proposes to pay less than cost most of the time, an
untenable result. A full 11% of DRG 475 SSO cases are discharged within 5 days of the 28.5 day (5/6)
threshold, and likely would have costs more similar to the full LTCH DRG payment than the IPPS
payment based on an 8 day stay.® Such a system creates a disincentive for orderly admission and
discharge of IPPS and LTCH facility patients.

4, CMS’ Proposal to Pay for SSO Patients at the IPPS Rate Is Inconsistent
With the Congress’ Directive

By introducing a proposal to pay SSO cases at IPPS rates, CMS appears to disregard the mandate
of Congress in establishing LTCHs as a distinct, IPPS exempt hospital provider category. As CMS must
be aware, the Social Security Act, Section 1886(d)(1)(B)(iv)(I) defines an LTCH as ““a hospital which
has an average inpatient length of stay ... of greater than 25 days.” Whereas this provision includes the
term “average” it must be concluded that Congress fully understood and intended that a significant
portion of LTCH patients would experience lengths of stay well below the 25 day certification standard.
Otherwise, Congress would have included a “minimum” length of stay of 25 days. Any other inference
renders the concept of “average” within the statutory framework, completely meaningless.

By concluding presumptively that SSO patients have been admitted to LTCHs inappropriately
and proposing to pay these cases under IPPS methodology, CMS is, frankly, substituting its own will in
place of the Congress’ will to exempt LTCHs from IPPS. And to make matters worse, CMS is now
proposing to pay SSO cases in LTCHs at a level of IPPS reimbursement that does not include
recognition that in an IPPS facility, the case would undoubtedly qualify for high cost outlier status. Yet,
under CMS’ proposal, the only outlier payment for which an LTCH PPS SSO case can qualify is an
LTCH PPS high cost outlier payment which would, virtually by definition, occur in the same admission
as a short-stay outlier most infrequently.

CMS does not avoid the fundamental conflict between its proposal and the statutory LTCH
definition by virtue of the regulatory language it uses to implement the new reimbursement policy. The
new SSO payment ceiling in 42 C.F.R. § 412.529(c)(2)(iv) is described as “an amount payable under
[LTCH PPS] that is comparable to an amount that is otherwise paid under the hospital [IPPS] ...
(emphasis added).” Use of the words “comparable to” does not negate the actual effect of the proposal —

7 Without any IPPS outlier payment.

8 Twenty-nine percent of all SSO cases fall within 5 days of the 5/6™ geometric mean threshold for their
DRG.
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namely, to reimburse LTCH cases at rates developed for IPPS-rei.abursed general acute care hospitals.
CMS says as much itself when it justifies this policy on its opinion that LTCHs are “behaving like acute
care hospitals,” even though there is no evidence that LTCHs are failing to meet the 25-day statutory
certification standard. CMS’ “comparable to” language does not comply with the statutory intent of the
legislation establishing LTCHs as a separate provider category.

It follows necessarily from the statutory definition of LTCHs that, as long as the facility satisfies
the statutory certification standard — i.e., an average length of stay of greater than 25 days — any patient
for whom continued acute care is medically necessary is, by definition, appropriate for LTCH
admission. '

5. The SSO Thresholds Are Not, And Were Never Meant To Be, a Measure of
the Appropriateness of an LTCH Admission

In the Proposed Rule, CMS asserts that SSO cases (i.e., patients whose length of stay is less than
the SSO threshold) “most likely do not require the full measure of resources available in a hospital that
has been established to treat patients requiring long-stay hospital level services.” In this assertion, CMS
appears to apply the SSO thresholds in a manner that CMS did not originally intend.

The SSO thresholds were never established to reflect the appropriateness of an LTCH admission.
SSO thresholds are simply the mathematical result of the per diem rates that CMS established for cases
whose lengths of stay are less than the average for a particular LTC-DRG. CMS explained in the
August 2002 Final Rule that the SSO threshold “corresponds to the day where the full LTC-DRG
payment would be reached by paying the specified percentage of the per diem amount for the LTC-
DRG.” By providing for per diem payments until this point, CMS accomplished its objective of “a
gradual increase in payment as the length of stay increases, without producing a ‘payment cliff,” which
will provide an incentive to discharge a patient one day later because there will be a significant increase
in the payment.” 67 Fed. Reg. 55,996. By setting the per diem rates at 120 percent of the average LTC-
DRG specific per diem amount, the SSO threshold necessarily became fixed at 5/6 of the geometric
mean length of stay for the LTC-DRG. This relationship between the per diem rate and the SSO
threshold is illustrated in the preamble to the March 2002 Proposed Rule. 67 Fed. Reg. 13,454-55. The
SSO threshold was simply derived from the per diem payment amounts and had nothing to do with the
appropriateness or inappropriateness of admissions of SSO cases for LTCH care.

Furthermore, CMS’ objective in establishing the SSO per diem payment amounts was wholly
unrelated to any consideration of the appropriateness of LTCH admissions. As CMS explained, the per
diem amounts were set so that the payment-to-cost ratio for SSO cases would be at (or close to) 1.0.
According to CMS, this approach “would ensure appropriate payments to both short-stay and inlier
cases within a LTC-DRG because, on average, payments closely match costs for these cases under this
prospective payment system.” 67 Fed. Reg. 55996. In the August 2002 Final Rule, after reevaluating its
data to take into account the elimination of the proposed very short-stay outlier policy, CMS
“determined that the most appropriate percentage that maintains a payment-to-cost ratio of
approximately 1 for 7 days or less is 120 percent.” Thus, the SSO per diem amount selected by CMS,
which determines the SSO threshold, was based on maintaining this payment-to-cost ratio during the
early days of a patient’s hospital stay, and was not based on any consideration of the appropriateness or
inappropriateness of admissions of SSO cases for LTCH care.
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An example illustrates thai Lv.S3’s prenased chaigss to the SSO payment policy bear no
z-iationship to the appropriateness of 1 patient’s admission to an LTCH. Ventilator-dependent patients
ast’gned to LTC-DRG 475 have a ge: metric mean length of stay of 34 days, which results in an SSO
thres.'~ld of approximately 28 days ft - these patients. The statutory qualification criteria for LTCHs
require that LTCHs have an average length of say of greater than 25 days, which is less that the SSO
threshold for patients assigned to this LTC-DRG. Obviously, therefore, the SSO thresholds do not
measure the appropriateness of an admission for LTCH care.

In short, the SSO thresholds are not, and were never meant to be, a measure of the
appropriateness of an LTCH admission. Implementing a payment policy that assumes that all SSO cases
were inappropriate for admission for LTCH care lacks any foundation in supportive data and reflects a
misunderstanding and misuse of the SSO thresholds.

6. CMS’s Proposal on SSO Cases Conflicts With the Agency’s Earlier Analyses of SSO
and Very Short-Stay Outlier Cases

CMS appears to have ignored the fundamental principles on which its prior analysis of SSO
cases was founded. When CMS first proposed a special payment policy for SSO cases in 2002, under
which a LTCH would not receive a full LTCH DRG payment, CMS carefully analyzed the competing
considerations, identified numerous available options, simulated the impact of those options using actual
data, and then carefully selected a series of three alternatives, the lesser of the three which was to
become the payment rule in each SSO case. The upshot of the SSO provisions of the rule as adopted in
2002 was that the aggregate of per diem payments set at 120% of the LTC-DRG specific per diem
would equal the full LTC-DRG once a patient’s length of stay reached five-sixths (5/6) of the geometric
mean length of stay for the particular LTC-DRG (i.¢., at that duration the case would no longer be a
SSO). CMS, moreover, rejected an approach separately treating for payment purposes “very short-stay”
discharges at that same time. See 67 Fed.Reg. 56,000. CMS even recognized at the time that adoption
of the “very short stay” methodology would inappropriately penalize an LTCH “for those occasions
when, in good faith, it admits a patient, who shortly after admission, expires or is transferred to a more
appropriate setting.” Id.

Now, CMS, after looking at only one complete year of data, and part of another, proposes to
radically alter the methodology for determining payment amounts for SSO cases. In stark contrast to
CMS’ development of SSO payment policy in the March 2002 proposed rule and the August 2002 final
rule, and despite the fact that CMS claims numerous times in this Proposed Rule that it has insufficient
data to effect a budget neutrality adjustment concerning even fiscal year 2003, CMS’ newly proposed
~ SSO policy proposals are based only on CMS’ unsubstantiated assumptions that all SSO patients have

been inappropriately admitted to LTCHs and/or inappropriately discharged from general acute care
hospitals.

C. Recommendations

FAH strongly believes that CMS should not revise the payment adjustment formula for short-
stay outlier (“SSO”) patients as proposed. The changes are not supported by the data presented in the
Proposed Rule and herein. Only after CMS has more than one full year of cost report data from the
transition to LTCH PPS and CMS performs a valid analysis of the facility characteristics, clinically
based patient criteria, and resources of LTCHs compared to general short-term care hospitals for the
LTCH patient conditions treated will CMS be in a position to understand whether the current SSO
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payment methodology is fair. FAH believes it is fair at present. The overwhelming majority of SSO
paiients are appropriate for LTCH care, based upon clinical admission decisions after applying objective
and rigorous clinical screening criteria and comprehensive patient plans of care. IPPS hospitals should
not violate their own admitting and discharge guidelines to hold LTCH-appropriate patients for longer in
a general acute care hospital setting that is not structured to do so. Likewise, general acute care
hospitals should not be reluctant to transfer patients in need of LTCH care to LTCH facilities where the
clinical indicators suggest it is in the best interests of the patient. The LTCH PPS, like all prospective
payment systems, is based on averages by design — some patients have longer lengths of stay and some
shorter. Provided that LTCHs satisfy the statutory requirement of an average inpatient length of stay
that exceeds 25 days, these hospitals have achieved the desired balance of short- and long-stay patients
envisioned by LTCH PPS.

FAH urges CMS to consider alternatives that include clinically based patient criteria to more
appropriately target any cases that, based on a meaningful analysis of current data, are likely the result
of inappropriate admissions to LTCHs. FAH recommends that CMS consider the following alternatives
presented by ALTHA in its March 10, 2006 comments to address the issues raised in the proposed rule
regarding SSOs:

Option 1. CMS should adopt requirements for pre-admission, concurrent and post-hoc
review of the appropriateness of LTCH admissions. :

a. Require physician certification of the need for LTCH services prior to or concurrent
with admission to an LTCH. This certification should be based on guidelines established by CMS
through rulemaking and public comment. CMS requires physician certification of medical necessity for
treatment for many other Medicare providers to balance the goals of protecting the Medicare trust fund
against abuse with the need to preserve access to medically necessary services. This approach directly
addresses the issues CMS raised in the proposed rule regarding SSOs. Requiring physician certification
of medical necessity for LTCH care would address CMS’s concerns that LTCHs are admitting SSO
patients for financial reasons.

b. Adopt uniform admission and continuing stay screening criteria to ensure that onl
appropriate patients are admitted to LTCHs. As noted above, some LTCHs already use InterQual,
the screening instrument used by the majority of QIOs to evaluate the appropriateness of LTCH
admissions and continued stays. Requiring the use of this or a related instrument would meet the goal of
ensuring that only appropriate patients are admitted to LTCHs.

c. Expand the sample of LTCH cases reviewed by QIOs for appropriateness of
admission and continued stay. In conjunction with recommendations (a) and (b) above, expanded QIO
review would be the most direct way to address CMS concerns about inappropriate admission of short-
stay patients raised in the CMS proposed rule. This is consistent with the recommendation made by
MedPAC in their June 2004 report to Congress.

Option 2: CMS Could Implement Targeted Payment Reforms Directed at “Very Short
Stay” Cases.

If CMS decides to use payment mechanisms to address SSOs, we recommend that CMS

implement a much more targeted approach than the one contained in the Proposed Rule. As noted
above, in CMS’s March 2002 Proposed Rule, CMS articulated the same concern that has formed the
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basis for its current proposal — namely, the ot intial that some shc t-stay j/atients may not have seen

- appropriate for LTCH admission. At that time, CMS proposec 'to .aJz ss this concern with a more
tailored alternate payment policy for very short-stay discharges. In the A 1gust 2002 Final Rule, CMS
declined to adopt this policy because it concluded that its concerns were aaauately addressed in the
broader SSO payment policy. Nevertheless, the very short-stay discharge policy presented in the March
2002 Proposed Rule demonstrates that a more thoughtful and targeted approach to address CMS’
concerns is possible. We urge CMS to develop a more targeted alternative payment policy that is
tailored to meet any legitimate concerns about inappropriate admissions. Furthermore, any such
alternative payment policy must be based on a rigorous and objective analysis of relevant and current
data, and must result in payment amounts that bear a relationship with the LTCH’s costs of providing
care on average for the affected cases.

Specifically, CMS should consider the following alternatives for “very short stay” cases:

a. Define “very short stay” cases as those with a length of stay well below the mean for
all LTCH cases (e.g., 5-7 days) and reimburse those cases at no more than cost. The rest of LTCH
cases that are between the “very short stay” and the 5/6™ geometric mean threshold for their DRG would
be defined as “short stay outlier” cases, and would be paid under the current “lesser of”’ payment
methodology. Paying no more than cost for the “very short stay” cases removes any incentive that
might arguably exist for LTCHs to admit patients who could be predicted to have very short lengths of
stay.

b. Reimburse “very short stay” cases (as defined above) at a percentage of cost (e.g.,
95% of cost) to remove any incentive whatsoever that LTCHs might have for admitting patients
who could be predicted to have very short lengths of stay. This option would be similar to the
payment approach for high cost outliers, but we do not recommend a “stop loss” feature given the
difficulty in predicting lengths of stay or clinical outcomes for those patients. All other SSO cases
would be paid under the current SSO “lesser of” methodology. However, if this option is adopted, we
believe that CMS should reallocate the 5% “payment penalty” imposed on very short stay cases to
payment levels for other SSO cases.

In summary, CMS has an obligation to slow this process, review all credible data, and make an
appropriate choice of policy based on a series of historical data. Under whichever approach that CMS
chooses, and whatever percentage of cost that CMS pays for short stay cases, it is vitally important that
CMS evaluate the overall adequacy of the LTCH payment system as a whole, with due consideration of
how those decisions affect the ability of LTCHs as well as other types of short and long term providers
to meet patient care needs.

II. Proposal to Not Update the FY 2007 Federal Rate
A. Proposal To Not Update The RY 2007 Federal Rate
1. CMS’ Position is Inconsistent with Congress’ Intent and CMS’ Policy.

CMS proposes that the LTCH PPS federal rate not be raised for the 2007 Rate Year, and that it
be maintained at $38,086.04. CMS bases its recommendation on the analysis of the LTCH case mix
index (“CMI”) and margins before and after implementation of LTCH PPS and the latest available
LTCH cost reports, which purportedly show that LTCH Medicare margins were over 8% for FY 2003

1012023.1 -17-



a:t 11% for FY 2004. CMS’ proposal is also consis . - v/ ar. :ent MedPAC recommendation that
Congress eliminate the update to payment rates for long-te.m care hospital services for Rate Year 2007.
See March 2006 MedPAC Report to Congress: Medicare Pay.:«nt P ucy, page 219. Of note, Congress
has not agreed, or at least in any event has not taken action on, any such MedPAC recommendation and
has not eliminated an update to the RY 2007 payment rate for LTCH services. In addition, FAH notes
that the CMS proposal to not update the RY 2007 federal rate pursuant to the RPL Market Basket update
of 3.6% is contrary to longstanding policy and represents a duplicative reduction in payment rates to
address a problem that a prior reduction has already accomplished.

B. The 3.6% Update Should Be Applied

1. The Basis of the Proposal to Not Update the RY 2007 Federal Rate is
Fundamentally Flawed

The case mix index (“CMI”) is defined by CMS as an LTCH’s case-weighted average LTC-
DRG relative weight for all its discharges in any given period. CMS characterizes a change in CMI as
either “real” or “apparent”. A “real” CMI increase is described by CMS as an increase in the average
LTC-DRG relative weights resulting from a hospital’s treatment of more resource-intensive patients.
CMS describes an “apparent” CMI increase as an increase in CMI resulting from changes in coding
practices. CMS suggests that freezing the federal rate for RY 2007 will eliminate the effective coding or
classification changes that do not reflect “real” changes in LTCHs’ case mix.

CMS bases its conclusions on data provided by the 3M Company, pursuant to a contract with
CMS. The 3M analysis looked at FY 2003 LTCH claims data from the first year of implementation of
LTCH PPS and compared it to FY 2001 claims data generated prior to the initiation of LTCH PPS. 3M
determined that the average CMI increase from FY 2001 to FY 2003 was 2.75%. CMS does not
indicate what the precise CMI changes were from FY 2001 to FY 2002, and from FY 2002 to FY 2003.
CMS provides only the “average” change. Clearly, if the change from FY 2002 to FY 2003 was greater
than 2.75%, this could erode CMS’ claim that coding changes between FY 2003 and FY 2004 played a
major role in driving up the LTCH CMI between FY 2003 and FY 2004. Yet, CMS assumes from this
data that the same 2.75% “real” CMI increase remained constant during the next year or two of LTCH
PPS. The 3M data showed a 6.75% increase in CMI between FY 2003 and FY 2004; consequently,
CMS concluded that 4.0% of that increase must represent the “apparent” CMI increase resulting from
improvements in LTCH documentation and changes in coding practices. Several errors become
apparent.

CMS failed to take into account the fact that many LTCHs including FAH member Kindred’s
(44 facilities) hospitals, did not begin to transition to LTCH PPS until very late, in September 2003,
which was only one month before the “second” (fiscal) year of the LTCH PPS transition FY 2004
started. Thus, CMS’ assumption that 4% of the 6.75% rise in CMI between FY 2003 and FY 2004 is
attributable to better LTCH coding and documentation is unsupported, at least with respect to some
portion of the LTCH facilities at issue, including a number of FAH members. The fact that CMS did not
look at the latest case mix data from FY 2004 (or later), when all LTCHs in operation at the time LTCH
PPS went into effect had already begun the transition to LTCH PPS, makes CMS’s conclusions
inherently suspect and the data on which they are based, unreliable. In addition, since during the first
year of the transition period, the federal rate only made up 20% of an LTCH’s payment (for those
LTCHs that chose to transition to LTCH PPS over 5 years), it is far less likely that LTCHs were
“aggressively coding” LTCH stays during FY 2003 (or 2004 for that matter for those late starters) in a
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manner that could account for the entire (or even most of the) differential between the pre-LTCH PPS
average CMI increase and the post-LTCH PPS average CMI increase. These false assumptions cannot
form the basis for meaningful policy.

2. The Medicare Program Safeguard Contractor Review of One LTCH is Not
Representative Data

Second, CMS apparently bases its conclusion not to update the federal rate for RY 2007 on a
report by a Medicare Program Safeguard Contractor, working with a fiscal intermediary, that examined
a sample of LTCH claims and determined that a majority of those patients were not ‘“hospital level”
patients. This conclusion, however, was reached by the Medicare contractor after a single review using
only a sample of claims from a single LTCH, and to make matters less credible, in a case where some of
the contractor’s conclusions were later disputed by a Medicare-contracted QIO. Regardless of whether
or not the particular LTCH at issue admitted hospital level patients, to conclude that the entire industry
should not get a market basket update based on such sparse and unreliable data, is totally unsupported.
FAH members, for their parts, have experienced extremely low (1% to 3% in most cases) denial rates
based on QIO review with respect to the medical necessity of their services provided to LTCH patients.
That these facilities should be denied their otherwise rightful RPL index based 3.6% update for the
federal Rate Year 2007 on the basis of such miniscule and unreliable data involving some other single
provider, is arbitrary and capricious and unsupportable as policy.

Without question, QIOs are finding overwhelmingly that LTCH patients have appropriately been
admitted and treated in LTCHs. Therefore, a broader examination of the data on QIO reviews
contradicts CMS’s use of this data in support of a rate freeze for FY 2007.

3. The CMS Analysis of LTCH Margins Is Flawed

The third source of erroneous data discussed in the Proposed Rule as support for the rate freeze
is an internal CMS analysis that essentially retraces the steps MedPAC took to examine LTCH margins
before and after implementation of LTCH PPS. CMS states that full-year cost report data from FY 2003
indicate that LTCH Medicare margins were 8.8 percent in that year, and preliminary cost report data for
FY 2004 show LTCH Medicare margins of 11.7 percent for that year. CMS says that LTCH Medicare
margins prior to LTCH PPS (going back to 1996) ranged from -2.2 percent in FY 2002 to 2.9 percent in
FY 1997. A closer examination of the MedPAC data on LTCH margins, however, reveals that almost a
quarter of LTCHs (23%) actually experienced negative Medicare margins in 2004. In addition,
MedPAC apparently was unable to take into consideration the effect of the 25 percent rule on
reimbursement to LTCH hospitals-within-hospitals for admissions from the host hospital when
modeling LTCH Medicare margins. See MedPAC Meeting Transcript, pg. 164. FAH must conclude on
this basis that CMS has reached incorrect conclusions from the selected observations about LTCHSs’
Medicare margins to support its proposed freeze of the LTCH PPS federal rate in FY 2007.

In the Proposed Rule, CMS also suggests that since LTCH cost report data does not reflect
increases similar to the noted increases in CMI, and whereas the costs reported by providers did not
increase as rapidly as reported increases in CMI, LTCHs must be incorrectly coding cases. CMS does
not indicate, however, that it is allowing for any increase in efficiency by LTCHs, which would lower
costs but not affect CMI. In a different part of the Proposed Rule, CMS suggests that it may begin
measuring efficiency and include that in the LTCH market basket methodology. This is inconsistent
with CMS’ position regarding the increase in CMI. On the one hand, CMS admits that efficiency likely
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. playsa’p ttin LTZH »ayme:zc adjustments, yet CMS refuses to concede - efficiency affects cost
growth 1s'well as in CMI. In fact, when CMS has discussed PPS transition periods in the past, the
agency: 'tated its expectation that providers will become more efficient under a PPS system. It is
erronec; s, therefore, for CMS now to take a contrary position, and ignore its own stated expectations
and the available data, to conclude that LTCHs transitioning to LTCH PPS will somehow not become
more efficient for purposes of measuring CMI growth.

4. CMS Failed to Consider the Reweighting of LTC-DRG Weights Earlier This
Year

CMS also has failed to consider the re-weighting of LTC-DRG rates earlier this fiscal year.
CMS does not discuss in the Proposed Rule the impact that the re-weighting of LTC-DRG rates earlier
this year had on LTCHs’ CMI since the implementation of the LTCH PPS. In fact, in large part if not -
completely, CMS has already corrected any coding issues from 2004 by re-weighting the LTC-DRG
rates in its final IPPS rule for FY 2006, published in August 2005. Therein, CMS reduced the LTC-
DRG rates (resulting in an agency estimated 4.2% reduction in payments to LTCHs) for the exact same
reason that CMS now proposes to apply no market basket update for RY 2007, that is, because PPS
reimbursements to LTCHs were higher than LTCH costs in 2004, according to CMS calculations. In its
2006 IPPS rule, CMS stated the following rationale for reducing the LTC-DRG rates for FY 2006:

As we explained in the FY 2006 IPPS proposed rule (70 FR 23667), we
continue to observe an increase of relatively lower charge cases being
assigned to LTC-DRGs with higher relative weights in the prior year. The
addition of these lower charge cases results in decrease in many of the
LTC-DRG relative weights from FY 2005 to FY 2006. This decrease in
many of the LTC-DRG relative weights, in turn, will result in an estimated
decrease in LTCH PPS payments. As we explained in that same proposed
rule, contributing to this increased number of relatively lower charged
cases being assigned to LTC-DRGs with higher relative weights in the
prior year were improvements in coding practices, which are typically
found when moving from a reasonable cost based payment system to a
PPS....

As we discuss above, we believe that there are no systemic errors in the
LTCH FY 2004 MedPAR data, and we believe that the increase of
relatively lower charge cases being assigned to LTC-DRGs with higher
relative weights that we observed in the FY 2004 LTCH claims data . . .
accurately represents current LTCH costs . . . Therefore, because we
believe the FY 2004 claims data used to determine the FY 2006 LTC-
DRG relative weights accurately reflect the resources used by LTCHs to
treat their patients, and these data show either decrease in the average
charge of the LTC-DRG or an increase in the average charge of the LTC-
DRG that is less than the overall increase in the average charge across all
LTC-DRGs, we believe that the decrease in many of the LTC-DRG
relative weights is appropriate. ... Therefore, we continue to believe it is
appropriate to base the FY 2006 LTC-DRG relative weights on LTCH
claims data in the FY 2004 MedPAR file. .. 70 Fed.Reg 47335 (Aug. 1,
2005).
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In this January 2006 Proposed Rule, CMS has essentially documented the same observid
phenomenon that it found less than six months earlier, that during the transition to the LTCH PPS,
LTCH coding practices resulted in patients being assigned to DRGs with reimbursements that are higher
than the LTCH’s costs for those patients. CMS eliminated such differences between reimbursement and
costs in 2004 by reducing LTC-DRG relative weights in 2006 (and it did the same for 2003 differences
in the 2005 LTC-DRG weights). By now eliminating the market basket update in RY 2007, CMS will
be correcting the same alleged PPS coding transition problem that it previously corrected in the 2006
IPPS rule. As aresult, LTCHs will be unfairly penalized and short-changed a second time for the same
reason.

S. CMS Has Just Adopted A New Market Basket Index, Yet Immediately
Rejects Its Findings

There is absolutely no basis for CMS not to follow and give effect to its highly touted, new RPL
Market Basket Index in the first year of its existence. In the Proposed Rule, CMS discusses the high
degree of precision and targeted applicability of the new RPL Market Basket Index, which is specifically
targeted to determine the market basket forces that impact the narrow band of providers affected by
inpatient rehabilitation PPS, inpatient psychiatric PPS, and long-term care acute hospital PPS. After
touting the accuracy and other virtues of the new index and explaining all the many and important
reasons to substitute this new index (which calls for a 3.6% update for RY 2007) in place of the previous
index, CMS then abruptly shifts gear and states that despite the findings of its new market basket index,
and notwithstanding the existing regulatory mandate for a market basket update, CMS now proposes to
amend its regulation and eliminate the 2007 market basket update based on the RPL Market Basket
Index. CMS’s proposal is unfounded, inconsistent and contrary to its own development in this year of
the new RPL Market Basket Index.

CMS should go forward and apply the 3.6% market basket update as called for by its own newly
developed market basket index.

6. CMS Failed to Consider Recent Changes to Coding Clinic Logic

CMS also has failed to address another recent change that has had a material effect on LTCH
coding and payment. Recent revisions to the guidelines for utilizing DRG 475 (“Respiratory System
Diagnosis with Ventilator Support”) have resulted in reduced payments to LTCHs. In particular, the
AHA Coding Clinic revisions to DRG 475 now require that LTCHs use lower-weighted DRGs for
principal diagnoses that previously fell within the parameters of DRG 475. As a result of this change,
LTCHs now receive reduced payment for treating patients with certain types of respiratory distress,
despite that the same resources are being expended on such patients. Nonetheless, CMS failed to
consider this change in the applicability of DRG 475, which many LTCH patients are classified for
payment, in proposing a zero percent update to the LTCH PPS federal rate for RY 2007.

C. Recommendations
FAH supports the recommendations submitted by ALTHA in its comments to the Proposed Rule,

submitted March 10, 2006. CMS should allow a full RPL Market Basket Index update to the LTCH
PPS federal rate for FY 2007. Projected or assumed “overpayments” in the LTCH system are
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effecti velv eliminated frou. th* paym .t system on an annuas basis as °N .S recalik;atss the "TC-DRG
weights or makes similar a ¥u'.{mer.*s to other aspects of the LTCH PP 3.9 'CMS has achieved complete
and up to date payment adequacy thr. ugh the DRG re-weighting. A z¢-o market basket update would
be a duplicative and unnecessary cut in ““TCH payments to address the; very same issue that CMS just
addressed in the IPPS Final Rule for FY 2006. CMS also needs to account for other changes in LTCH
coding, including the amended guidelines regarding classification of patients under DRG 475, when
proposing changes to the update.

III. Monitoring/RTI International Study
A. The Study

CMS summarizes the preliminary data analyses conducted by its contractor the Research
Triangle Institute International (“RTI”) and indicates that its purpose is to analyze the LTCH provider
category and determine the feasibility of implementing MedPAC’s recommendations (in the June 2004
Report to Congress) for creating new LTCH facility and patient criteria. CMS states that such criteria
would help assure that patients admitted to LTCHs are appropriate for the LTCH level of care. The RTI
research is designed-to:

e Determine whether industry growth is attributable to attractive Medicare payments or increased
patient demand,

e Measure patient outcomes across post-acute providers and assess the correlation between
outcomes and payment levels; and

e Determine whether there are unique characteristics of LTCH facilities and patients to assess the
feasibility of developing additional certification criteria.

The RTI study is primarily based on analyses of the 100% MedPAR 2003 file, other Medicare data,
stakeholder interviews, and site visits to LTCHs.

B. The Methodology Is Not Adequately Described

FAH believes that CMS has not adequately described in the Proposed Rule the methodology that
RTI is and will be using to analyze LTCH data. Absent an understanding of RTI’s methodology, FAH
cannot provide meaningful comments or a focused response to the preliminary data analyses that are
superficially described in the Proposed Rule. CMS needs to explain RTI’s methodology.

C. RTI’s Analyses Do Not Explain the Causes of Industry Growth

CMS identifies that one of its goals “is to determine whether this [increase in numbers of
LTCHs] is due to growing patient demand or industry response to generous payment policies.” Yet, no
reported data indicate that RTI has seriously or ever studied this issue. It is not possible for FAH to
submit meaningful comments until such time as CMS publishes results that address this issue. The

9 Recalibration and re-weighting, if done in a budget neutral manner, effectively adjusts payments more
fairly across DRGs. See also, footnote 13, page 26.
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assertion that LT _x, na"=‘ .acreased in numbers exponentially” is not mathematically correct, nor is it
meaningful without context. In what way, since when, and in what markets, are just three of the
important questions tha: miv;i ve asked. For example, by RTI’s own findings, in many places around the
United States, Medicare beneficiaries still do not have access to LTCHs. Finally, FAH notes that
despite CMS’ concern over perceived increases in the number of LTCH facilities, CMS Medicare

spending for LTCHs is estimated to be only about 1% of total Medicare spending.10
D. The Proposed Rule Lacks A Full Discussion of How To Measure Patient Outcomes

CMS confirms that the “central question” of the research by RTI is to determine “whether there
is a correlation between the higher payments at LTCHs and improved patient outcomes for the same
types of patient in different treatment settings.” But in the Proposed Rule, CMS offers no data that
compare outcomes for clinically identical patients across the continuum of post-acute care providers;
thus, FAH members of different types are not furnished a meaningful opportunity to comment on this
section. The only published outcomes data point concerns mortality rates for LTCHs and short-term
hospital outlier patients for a subset of patients (short-term hospital outlier mortality rates in that sample
were about one-third higher than the rate for LTCH patients). Regardless, the RTI comparison of acute
outlier patients with LTCH patients does not address similar patients’ outcomes across different settings.
Thus, the most critical issue that RTI’s research is to address has not been discussed. The appropriate
comparison of outcomes would necessarily analyze a subset of clinically similar patients that have been
discharged from general acute hospitals to SNFs, IRFs, IPFs, home health, and LTCHs.

FAH squarely rejects the notion that the principal, or even a proper, measure of outcomes is costs
per case, which seems to be an implied outcomes measure in the RTI study methodology, without
controlling for patient acuity. For example, on page 4,710 of the Proposed Rule, RTI reveals that the
cost per case for LTCH patients in DRG 462 was $20,311 while the IRF payment in a majority of cases
is $11,741. RTI then states that “little is known about the differences in severity across the different
settings.” Patient acuity differences are the key variable that the Medicare PPS payment methodologies
address in adjusting payment amounts both through DRG weights and through differences in Federal
base rate amounts. If there has been no meaningful analysis of patient acuity, RTI’s comparison of the
costs per case among different provider types has little value.

E. RTI Does Not Adequately Describe LTCH Patients

According to the Proposed Rule, one major focus of the RTI study is to identify and describe the
differences between LTCH patients and those seen in other post-acute settings. RTI’s assessment of
acute outlier and LTCH patients does not resolve this issue. RTI reports that LTCH patients tend to
have a higher number of co-morbidities relative to other types of post acute care providers and this is
certainly not surprising to FAH. Also, RTI evaluated medical complexity by using Hierarchical

10 In the proposed rule, CMS estimates FY 2007 spending for LTCHs to be $5.27 billion (see 71 Fed.
Reg. at 4,681). This figure excludes an SSO policy effect of 11.1% and includes a market basket update
of 3.6%. By reducing the $5.27 billion by the CMS-estimated 11.1% SSO policy effect, and by
eliminating the market basket update, spending under existing policies would be $4.5 billion in 2007.
CBO estimates of net mandatory Medicare spending in FY 2007 is $383.4 billion, meaning that LTCH
spending projections equal 1.2% of net mandatory Medicare spending. If you assume, as does CMS,
that the 11.1% estimated reduction for the proposed changes to SSO payments does not occur, LTCH
spending is projected to be just 1.3% of net mandatory Medicare spending in 2007.
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Coexisting Condition (“HCC”) scores, which are based on a patient’s Medica e e* penditures frou the
year preceding the index IPPS admission. Overal, “LTCH only” patients had the highest average HC C
score of any post-acute care provider, according to the RTI data. Again, this is precisely what FAH
would expect to see: LTCH patients are severely ill and medically complex.

FAH also notes that a major LTCH provider trade association, ALTHA, in collaboration with
LTCH providers, conducted an evaluative study of the LTCH provider community with a focus on
patient and facility level characteristics. This study, reported on in ALTHA’s Comments to the
Proposed Rule of March 10, 2006, builds on previous work performed to identify and recommend
appropriate LTCH certification criteria. . ALTHA’s data shows that the vast majority of LTCH patients
are classified in the highest APR-DRG SOI categoriesll — regardless of whether one is looking at all
LTCH cases, just the five most frequent “short stay” outlier DRG cases, or all “short stay” LTCH cases
— but that only a third of short term care hospital patients are classified in the highest SOI categories
(See Table 4 to ALTHA March 10, 2006 Comments - “LTCH Patients are Much Sicker than Average
Short Term Hospital Patients” at Exhibit 2). This supports the conclusion that LTCH patients are, in
fact, much sicker than short term hospital patients, and that they comprise a different population of
patients with different needs than general acute care patients. To force general acute providers to treat a
great number of LTCH patients or LTCH providers to treat general acute patients makes no sense,
medically or economically; thus, regulatory payment policies should not be directed at attaining such a
result.

ALTHA also compared patients in LTCHs and short term care hospitals using the APR-DRG
“risk of mortality” categories (see ALTHA Table 4 titled “LTCH Patients Have a Higher “Risk of
Mortality” than Average Short Term Hospital Patients” Exhibit 2). The Table shows that approximately
half of all LTCH cases and half of all “short stay” LTCH cases are classified in the highest APR-DRG
“risk of mortality” categories, yet only about a quarter of all short term care hospital cases are classified
in this manner. Therefore, LTCH patients are much more likely to expire during their hospital stay than
short term care hospital patients. But, such a result does not mean LTCH patients should not be treated
in LTCH facilities. Rather, it means that an appropriate payment mechanism has to be developed to
address at least those patient deaths occurring in the very early stages of an admission.

Indeed, the acute care hospital MedPAR12 file shows that cases discharged to LTCHs frequently
have a higher SOI than other acute patients discharged to SNFs or IRFs. Sixty-nine percent of patients
discharged to LTCHs have a major or extreme risk of mortality during their acute hospital stay,
compared to less than half of SNF patients and only 36 percent of IRF patients. (See Table 5 to ALTHA
comments March 10, 2006; Exhibit 5.) Again, the data show that other types of providers would be ill-
equipped to treat these patients.

F. Recommendations

11 APR-DRG scores are expressed as categories 1 to 4 and are organized to capture the risk of mortality
for each patient using age, primary diagnosis, co-morbidities, and certain medical procedures. The SOI
‘categories are rated from 1 to 4 as minor, moderate, major, and extreme, respectively. Both the acute
care hospital MedPAR data and LTCH data were run through the APR-DRG GROUPER to determine
SOI scores associated with each case. ~

12 Data taken from MedPAR 2004, December and March updates.
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FAH supports the stated goals =< the RTI study: analysis of patient demand for i *". 1 sv. "€,
analysis of patient outcomes in LTCHs as compared to other post-acute settings, and reszarci .o ass :ss
the feasibility of developing certification criteria. FAH supports the work that MedPAC and K% .ve
conducted in the development of certification criteria and look forward to a continued dialogue with
these research organizations. FAH believes that, rather than slowing LTCH spending through payment
policy, which is unfocused and imprecise, CMS should work with the industry to implement
certification and patient admission criteria to achieve its goals.

IV.  Freestanding LTCHs and the 25 Percent Patient Referral Criterion for Hospitals Within
Hospitals (HIHs)

In section V.B. of the Proposed Rule, “Special Payment Provisions for LTCH Hospitals within
Hospitals and LTCH Satellites,” CMS describes its concern and possible OIG investigation of the
proliferation of freestanding LTCHs. The growth of freestanding LTCHs is stated to have occurred
since implementation of the CMS policy restricting admissions (or at least the reimbursement therefor)
to an arbitrary percentage from the host hospital to the hospital within hospital (“HIH”). CMS’ concern
is based on an as yet unproven assumption that LTCHs demonstrate their separateness from host
hospitals by admitting a majority of their patients from non-host providers. FAH, however, is aware of
no evidence that the percentage of patients admitted to an LTCH from a host hospital correlates to
separateness or lack thereof. Many HIHs are owned and operated by FAH member national proprietary
chains and are, by definition, separate from their locally owned and operated (and frequently not for
profit) hosts.

CMS now trains its sights on the perceived unexplained growth of freestanding LTCHs. CMS
appears to believe that if a freestanding LTCH admits a high percentage of patients from a single short-
term acute care hospital, that fact, and that fact alone, suggests that the two providers are likely to be
gaming or defrauding the system somehow and should therefore be subject to some type of investigation
or payments restriction. CMS fails to consider, however, that small sized, specialized LTCHs,
freestanding or otherwise, solely for excellent clinical reasons, are likely to establish relationships with
large tertiary care centers. Those tertiary care centers are where the sicker patients are, and 1t is those
patients who will most likely require long term care hospitalization. Large tertiary care centers are
therefore likely to dominate the number of referrals to a smaller LTCH. This is not some type of
collusion or gaming, it is simply the arithmetic of the community in which the LTCH and the large
tertiary care provider are located. FAH continues to believe that any reasonable concerns held by CMS
about the appropriateness of admissions to LTCHs can best be addressed by reasonable clinical.
admission criteria.

FAH agrees that every effort should be made to assure that patients are not inappropriately
transferred to any LTCH (HIH or freestanding) to maximize Medicare payments. There appears to be
no need, however, for CMS to expand or otherwise apply the HIH 25% rule to freestanding LTCHs to
achieve this objective.

First, there is no evidence that short-term acute care hospitals are discharging patients to HIHs,
freestanding or otherwise, prior to the geometric mean DRG length of stay. This suggests that no
specific attempt is being made to assure early IPPS discharge and a higher level of LTCH usage.

Second, the mere fact that many large hospitals are the primary sources of patients for specific
LTCHs should not come as any surprise or be troubling to CMS. Generally, patients and their families
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want to stay within a certain community or neighborhood for the.: care. To the extent a LTCH is
providing high quality services, why should a local physician or general acute care hospital placement
office not seek admission where necessary to that particular LTCH within the same community?

It should also come as no surprise to CMS that any particular LTCH, in any one community,
receives the bulk of its patients from one or two large hospitals in the area. The demographics of
hospitals have changed markedly over the past decade or so. Many hospitals have closed and/or
consolidated; in some parts of the country there are only larger hospitals within any given community.
Where an LTCH is located in such a community or part of a larger city, it is likely the closest quality
LTCH to the large hospital from which it gets a majority of its patients. There is absolutely nothing
inappropriate about such referrals, provided the patients who are being admitted through such referral
source are appropriate candidates for LTCH admission, which FAH and its members certainly believe
they are in its own case. As stated above, FAH member operated facilities have experienced very low
denial rates based on CMS contracted QIO reviews of their admissions.

In addition, it is somewhat illogical to think that a freestanding LTCH can be characterized as a
unit of a separate hospital. On this basis, CMS cannot credibly claim that expanding the HIH 25% rule
to freestanding LTCHs is supported by the policy reasons discussed in the Proposed Rule.

Furthermore, until the transition period for the HIH 25% rule is completed for all LTCH HIHs
(between October 1, 2007 and September 30, 2008), CMS will not be in a position to know whether this
HIH payment adjustment is achieving the stated policy goal within having the desired effect on patient
care. For this reason as well, it would be unwise and unsupported to extend the HIH restriction to
freestanding facilities.

V. Postponement of One-Time Budget Neutrality Adjustment
A. CMS’ Proposal Is Contrary To Statutory Authority

CMS proposes to extend its option to exercise a one-time budget neutrality adjustment to the
LTCH PPS rates as set forth in 42 C.F.R. § 412.523(d)(3) for two additional years. Pursuant to the
regulation, CMS may implement a one-time adjustment no later than October 1, 2006 so that “any
significant difference” between actual payments and estimated payments for the first year of the LTCH
PPS would not be perpetuated in the LTCH PPS rates for future years. According to CMS’ own words,
CMS intends to implement this adjustment only for the purpose of assuring budget neutrality in the first
year (FY 2003) of LTCH PPS.13 Yet, CMS now proposes to extend the window for the potential one-
time adjustment until July 1, 2008 — nearly two years beyond the deadline originally established in the
final LTCH PPS rule and nearly one year after the industry’s 5-year transition to LTCH PPS is
complete.

13 The FAH does not believe there is any statutory support for CMS’s view that when Congress required
that the LTCH PPS system “‘shall maintain budget neutrality,” such requirement was only concerned
with budget neutrality when compared to first year payments under the system. Congress clearly
understands the concept of budget neutrality in the context of a PPS system and like IPPS, budget
neutrality is a moving target given that it should be compared to the amounts that would have been paid
under the prior system in any current year. That is why Congress required that budget neutrality would
be maintained “for the system’ without any reference to a time limitation.
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FAH believes the proposeu ) itponein=it ¢f e tcadline for CMS’ potential one-time
prospective adjustment constitutes n abuse of its statutory authority. CMS should withdraw its
pr« mosal in the final LTCH PPS rul: for RY 2007, and either make or not make whatever adjustment is
needcl ifany, to assure budget nei trality in FY 2003, by October 1, 2006.

Pursuant to section 123(a)(1) of Public Law 106-113 (BBRA of 1999), as amended by section
307(b) of Public Law 106-554 (BIPA of 1999), the Secretary “may provide for appropriate adjustments
to LTCH PPS” in order to maintain the budget neutrality of the program. Consequently, CMS
established by regulation the option of making a one-time prospective adjustment to the LTCH PPS
rates to ensure that any errors in the original budget neutrality calculations for the first year (FY 2003) of
the LTCH PPS would not be carried through in subsequent rate years. CMS established an October 1,
2006 deadline for this option.

CMS asserts in the proposed LTCH PPS rule for RY 2007 that it presently lacks sufficient data
with respect to FY 2003 such that it can reasonably decide whether to impose the one-time rate
adjustment. Nonetheless, CMS also states that its “most complete full year of LTCH cost report data are
from FY 2003” — the very year in which the original budget neutrality calculations were made and the
same year the LTCH PPS was implemented. 71 Fed. Reg. at 4683. By its own admission, CMS has the
data it needs to correct for potential errors, if any, in the original budget neutrality calculations.
However, CMS then proceeds to suggest “that for cost reports for providers on August 2004 fiscal year
ending date, [CMS] would be in possession of the most reliable cost report data indicating the actual
costs” of the LTCH PPS in its first year, FY 2003. 71 Fed. Reg. at 4684. If on the one hand, CMS
believes that the most complete year of LTCH cost report data is FY 2003, and the year for which any
calculation errors should be corrected is also FY 2003, it is at best unclear why CMS on the other hand
believes it necessary to obtain more “reliable” cost data for FY 2004 before deciding whether to impose
the one-time adjustment. The purpose of the adjustment is to assure budget neutrality is achieved in FY
2003, so that no errors in FY 2003 estimates will get passed on from year to year.

FAH believes that postponing the deadline for the one-time prospective adjustment would
therefore be arbitrary and capricious. The postponement of the deadline would allow CMS to wait until
“any significant difference” arises in the aggregate to trigger the one-time adjustment, regardless of
whether the cost data for FY 2003 actually justifies such an adjustment or not.

CMS already employs a reasonable and comprehensive means to ensure budget neutrality — the
reduction factor applied each year to account for the monetary effect of the 5-year transition from cost-
. based reimbursement — an extension of the deadline for the one-time adjustment is also unnecessary.
Because establishing a new deadline of July 1, 2008 is clearly arbitrary and is not required to carry out
the Congressional mandate of budget neutrality, such action would constitute an abuse of the authority
granted to CMS under the BBRA and BIPA of 1999.

CMS should withdraw its proposal to extend the deadline for exercising a one-time prospective
adjustment.
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VI.  Statewide Average Cost-to-Charge Ratio (“CCR”)
A. The Proposed Changes

CMS proposes several changes to its current policy for calculating high-cost outlier payments to
LTCHs, beginning at 71 Fed. Reg. 4,674. CMS is considering a revision to § 412.525(a)(4) to specify
that, for discharges on or after October 1, 2006, the fiscal intermediary may use a Statewide average
CCR (established annually by CMS) if, among other things, a LTCH’s CCR is in excess of the LTCH
CCR ceiling. The LTCH CCR ceiling would be calculated as 3 standard deviations above the
corresponding national geometric mean CCR. In conjunction with this change, CMS states that it will
change its methodology for calculating the applicable Statewide average CCRs under the LTCH PPS to
be based on hospital-specific “total” CCRs. CMS also plans to codify the remaining LTCH PPS high
cost outlier policy changes that were established in the June 9, 2003 IPPS high cost outlier final rule (68
Fed. Reg. 34,506).

B. FAH Believes That More Information About The Effects Of The Proposed Changes
Is Required

The proposed changes for the LTCH CCR impact the way that the CCR ceilings are
calculated. CMS proposes to use the Statewide CCR ceiling when a LTCH (1) is a new LTCH, (2) has
faulty or missing data, or (3) when the LTCH’s CCR is above the “combined” IPPS CCR ceiling (which
is defined as the amount 3 standard deviations from the geometric mean CCR). The “combined” IPPS
CCR is calculated by adding the average IPPS operating CCR with the average IPPS capital CCR. The
proposed “total” CCR would be calculated by first combining each IPPS hospital’s operating and capital
CCRs and then averaging across all IPPS hospitals to get an average “total” CCR. CMS’ rationale for
proposing this change is that, since LTCHs get a single payment that includes operating and capital
expenses (unlike IPPS hospitals), the LTCH CCR ceiling should be calculated using this “total”
methodology.

The current methodology separately calculates two separate CCRs (an operating CCR and a
capital CCR) by taking the average of all IPPS operating CCRs and the average of all IPPS capital
CCRs, and then adding them to get a “combined” ceiling. The proposed methodology would add each
hospital’s operating CCR and its capital CCR together, then take the average of all the IPPS hospitals to
calculate a “total” ceiling. The underlying data, the [IPPS CCRs, remain the same. However, CMS does
not provide in the Proposed Rule any analysis of the effect of this proposed change, nor does the agency
provide an example of the new CCR values.

In addition, CMS suggests throughout its discussion of the issue that it is essentially mirroring
IPPS outlier policy. CMS states in the Proposed Rule that “[o]utlier payments under the LTCH PPS are
determined consistent with the IPPS outlier policy.” 71 Fed. Reg. at 4,674. CMS later states that
“[t]hese revisions to our policy for determining a LTCH’s CCR for discharges occurring on or after
October 1, 2006 under proposed revised §412.525(a)(4)(iv)(A) and (B) are similar to our existing policy
established in the June 9, 2003 IPPS high cost outlier final rule (68 FR 34506 through 34513)." 71 Fed.
Reg. at 4,676.
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C. Recommendations

FAH assumes there will be some effect on LTCHs in making the c..ange to a “total” CCR. CMS,
should present the data from its analysis of this change so that LTCH providers understand how they
will be impacted by this proposal. FAH cannot assess this proposed change unless CMS furnishes a
detailed example of the new methodology and provides data on the impact to LTCHs. CMS may want
to consider implementing these changes using identical language as in Transmittal A-03-058 (Change
Request 2785; July 3, 2003), which contained instructions regarding the changes established in the June
9, 2003 IPPS high cost outlier final rule for both LTCHs and general acute care hospitals.

VII. High-Cost Outlier Regression Analysis

CMS solicited comments in the Proposed Rule as to whether it should revisit the regression
analysis that it used to establish the 80 percent marginal cost factor and the 8 percent outlier pool as a
means of controlling (or lowering) the fixed loss threshold. See 71 Fed. Reg. at 4,678.

FAH opposes action by CMS at this time to revisit the regression analysis for the 80 percent
marginal cost factor. First, the LTCH PPS is still relatively new. Continued adjustments such as this
only contribute to uncertainty regarding payment for services. The underlying reason for the dramatic
change in the fixed loss threshold for FY 2007 is the extremely large 11 percent cut in LTCH SSO
reimbursement that CMS has proposed.

Second, FAH agrees with CMS’ comments that keeping the marginal cost factor at 80 percent
and the outlier pool at 8 percent “better identifies LTCH patients that are truly unusually costly cases”
and that such policy “appropriately addresses outlier cases that are significantly more expensive than
non-outlier cases, while simultaneously maintaining the integrity of the LTCH PPS.” 71 Fed. Reg. at
4,678.

Many LTCH hospitals treat a significant number of high-cost outlier cases. Lowering the
marginal cost factor to 65 percent or some other number will be a strong disincentive to treat such
complex cases, which oftentimes are not identifiable upon admission.

The LTCH PPS should strive for stability, particularly with regard to the most costly LTCH
patients. These are the high-cost outliers. CMS should be extremely cautious about making changes to
the factors that affect high-cost outlier payments to LTCHs — particularly the marginal cost factor and
outlier pool percentages established by regulation. FAH believes any such change would be premature
at this time.

VIII. SSO Fixed Loss Threshold

CMS also has solicited comments as to whether it should use a fixed loss amount derived from
the IPPS high cost outlier policy at 42 C.F.R. § 412.80(a), where the least of the four options in the rate
is comparable to the IPPS rate in the event that a SSO case also qualifies for a high cost outlier payment
under the LTCH PPS. See 71 Fed. Reg. at 4,689.

FAH opposes action by CMS at this time to utilize a fixed loss threshold for SSO cases that is
tied into the IPPS. The fixed loss threshold used under the IPPS was developed utilizing analyses that
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a2 uirelated to LTCH PPS and address providers d ii, i, < .ated and with different needs than
LTCH providers. To calculate future payments t6 LTCh'. using [PPS reimbursement variables is
improper and inappropriate. The IPPS fixed loss threshola v ~-ant 2~ eloped with the resources
consumed in the care of an LTCH high cost outlier patient in mind The systems should be maintained
as separate. In addition, CMS does not furnish the data necessary to substantiate the use of IPPS fixed
loss thresholds as a means of reimbursing LTCH high cost patients.

All aspects of the LTCH PPS should be driven by factors directly related to LTCHs and the cost
of caring for patients in these facilities, including the most costly LTCH patients, high-cost outliers. As
previously suggested regarding potential adjustments to the marginal cost factor and outlier pool
percentages, CMS should be extremely cautious about making changes to the factors that affect high-
cost outlier payments to LTCHs. FAH recommends that CMS maintain the existing regulation

_governing payments related to high cost outliers at 42 C.F.R. § 412.525(a).

IX. Description of a Preliminary Model of an Update Framework Under the LTCH PPS
(Appendix A)

In Appendix A to the Proposed Rule, CMS describes an alternative market basket update
methodology for LTCHs, which would incorporate concepts such as productivity, intensity, real case
mix change, and an adjustment for forecast errors (71 Fed. Reg. at 4,742).

CMS describes how this conceptual market basket update would be calculated through a series of
equations which begin with a basic assessment of costs per discharge, payments per discharge, and
profits. The equations eventually incorporate real case-mix, productivity, intensity, and input and output
prices.

Despite the fact that CMS lays out, through conceptual equations and an illustrative example,
how the agency might calculate a market basket update, CMS’s description of the new methodology
remains fairly general. For example, CMS does not define terms such as “real costs” and “real
payments” (Equation 7, pg. 4,744) or describe how “real costs” are different from the “costs” concept
used in other equations. Further, CMS does not state how it would calculate these concepts. For
example, CMS only roughly defines how the agency would calculate “intensity” and introduces new
concepts such as cost-effectiveness when it describes “intensity”. FAH would be pleased to work with
CMS as it refines the data sources it proposes for each market basket concept; thus, FAH reserves
comment on these concepts until CMS provides additional information.

FAH is also concerned, however, that some inputs into this new methodology appear to be
subjective and solely at the discretion of CMS. For example, CMS suggests using “policy
considerations” as well as cost report data in constructing this new market basket update methodology:

Table 27 shows an illustrative update framework for the LTCH PPS for
RY 2007. Some of the factors in the LTCH framework are computed
using Medicare cost report data, while others are determined based on
policy considerations.

71 Fed. Reg. at 4,746 (emphasis added).
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FAH is also concerne 1 about CMS’ proposal to include in this new market basket methodology a
case-mix creep adjustment (the sum of “apparent” and “real” case mix changes, or the approximate 4%
reduction CMS is proposing elsewhere in this Proposed Rule as a basis for not providing a market
basket update for RY 2007). However, CMS at least acknowledges that such an adjustment may not be
necessary due to the LTC-DRG reweighting that CMS performs annually in the IPPS rule: “[w]hether a
LTC-DRG reclassification adjustment would be necessary in the update framework would depend on
the data availability and the likelihood of revisions to LTC-DRG classifications on a periodic basis.” 71
Fed. Reg. at 4,746. CMS therefore acknowledges that the case-mix adjustment it is proposing this year
and would propose under this new methodology is redundant to the LTC-DRG reclassifications
(reweighting) it does each year on a non-budget neutral basis in the IPPS rule (which result in a decrease
in payments of 4.2% in FY 2006), and a proposed zero market basket update worth 3.6% for RY 2007
for LTCHs. It is thus uncertain what CMS actually is proposing to include in the new update
methodology.

FAH recommends that CMS further refine its proposed new market basket methodology with
more input from the industry. FAH strongly opposes any proposal to make case-mix adjustments using
the same data that were used to re-weight the LTC-DRGs in a non-budget neutral manner. FAH also
believes that any market basket update should be calculated using objective, reliable and verifiable
mathematical concepts and publicly available data, rather than using “policy considerations” and other
subjective variables.

X. CMS Failed to Accurately Complete the Regulatory Impact Statement

FAH also finds that CMS’s Regulatory Impact Analysis (the “RIA”) of the Proposed Rule is
insufficient. The RIA purports to rely on data that FAH believes cannot justify the Proposed Rule.
Pursuant to statute and executive orders, an RIA is required for the purpose of examining the impact of a
proposed rule on small businesses, rural hospitals, and state and local governments. A RIA must also
give the public a sense of a proposed rule’s anticipated monetary effect on the Medicare program and,
more importantly, an estimate of the impact on the public’s access to and the quality of, care provided to
Medicare beneficiaries.

In this case, FAH believes that the RIA is insufficient and questionable on the basis that it
purports to analyze the impact of the RY 2007 rule’s other proposed changes — which themselves are
based on superficial and questionable analyses and data. As discussed above, CMS’s proposed 11.1
percent decrease in LTCH PPS payments for FY 2007 was determined in part by comparing LTCH
admission patterns for SSO patients in FY 2004 to those in FY 2003. CMS asserts that 1t looked at
changes in SSO percentages over a three-year period; however, a comparison between FY 2003 and FY
2004 constitutes clearly the analysis of a change from only one year to the next. Moreover, FY 2004
was only the second year of the transition period to full prospective payment and thus is not reflective of
general “trends” in the LTCH industry, since many LTCHs continued to be paid 60 percent of their
reimbursement based on costs in FY 2004.

Consequently, the data underlying the RIA does not reflect real effects in RY 2007. The
proposed 11.1 percent decrease in LTCH PPS payments thus is based upon unreliable data and analyses,
and the projections set forth in the RIA are likely conjecture at best. FAH believes these factors hinder
its members’ ability to evaluate, meaningfully comment, and rely upon CMS’ RIA.
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i also valls irto sei:us question CMS’ likely unreliable indicatic=-*at it does not “expect any
changss in the quality of care or access to services for Medicare beneficiaries under the LTCH PPS.” 71
Fed. I eg. at 4,738. CMS proposes a 11.1 percent overall decrease in LTCH PPS payments; this further
fails 1,» take into account a zero percent increase to the LTCH PPS federal rate and other proposed
payment changes. It is difficult to understand how CMS believes that such a monumental shift in
payment will have no impact on the quality of patient care industry-wide. CMS’ belief that the 11.1
percent decrease “would only occur if LTCHs continue to admit the same number of SSO patients” is
predicated on an assumption that LTCHs can accurately predict an individual patient’s length of stay.

71 Fed. Reg. at 4727. FAH and others have already shown that such predictions are not possible
especially if current good LTCH practices are maintained.

From a clinical perspective, as discussed above, there are no discernable differences between
“short-stay” LTCH patients and longer-stay LTCH patients. Physicians who make admission decisions
cannot and should not be asked to predict in advance the length of stay for this small subset of medically
complex, severely ill patients. In addition, many patients admitted to LTCHs are admitted there after
extended stays at acute care hospitals, making it even more difficult to predict how long they will stay in
the LTCH, or overall. An 11.1 percent decrease in LTCH payments alone would very likely affect
patient care; however, if CMS’ implied recommendation that LTCHs should predict in advance how
long each patient will stay is actually followed by LTCHs, such misguided patient care decision-making
will likely result in an adverse impact on quality of care and access to services for this severely ill
population of Medicare beneficiaries.

Importantly, CMS’ RIA also fails to take into account the questions of cost, access to care, and
quality of patient care affecting general acute care or “shorter stay” hospitals in areas where there are
LTCH facilities. Clearly, if CMS’ proposals are adopted and LTCHs are “encouraged” not to admit
potential patients who may not make it to the point CMS considers to be 5/6 of the geometric mean
length of stay for that patient DRG, the severely ill, fragile patients not admitted by LTCHs will have to
be treated in some hospital-level provider. This is very likely to be a general acute care hospital, and
one that is neither structured nor staffed to house and care for a large number of long-term care patients.
This will affect access to care for other needy (shorter term) patients, will force general acute care
hospitals to make extremely difficult admission and retention decisions and will likely place brutal cost
pressures on general acute care providers. The end result is not likely to be a positive influence on
health care quality and access. Yet, CMS includes no discussion of these very likely and palpable
effects in this Proposed Rule.

CMS’ conclusion that it does not anticipate changes in patient quality of care or access to
services ignores other recent changes to LTCH coding that would be exacerbated by the proposed 11.1
percent decrease. In the IPPS Final Rule for FY 2006, published August 1, 2005, CMS also reduced the
LTC-DRG weights in a manner that will result in a 4.2 percent reduction in payments to LTCHs. It is
difficult to understand how an 11.1 percent decrease due to changes in SSO payments — when coupled
with the already-implemented 4.2 percent decrease from the re-weighting of the LTC DRGs and a
proposed zero market basket update — will not produce a noticeable effect with respect to patient quality
of care and access to services. CMS also makes no effort to explain how these payment reductions
impact the statutorily-mandated budget neutrality of the LTCH PPS, which should also be part of the
RIA.

To make matters more difficult, recent revisions to the guidelines for utilizing DRG 475
(“Respiratory System Diagnosis with Ventilator Support™) have resulted in further reduced payments to
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LTCHs. As aresult of these separate changes, LTCHs now receive lower payment for treating patients
with certain types of respiratory distress, despite that the same resources are being expended on such
patients. CMS does not consider this change in the applicability of DRG 475, in which many LTCH
cases are classified, in discussing whether the currently proposed payment reductions for RY 2007 will
have any net effect on patient care.

FAH contends that CMS’ conclusion that it does not “expect any changes in the quality of care
or access to services for Medicare beneficiaries under the LTCH PPS” is unreliable and undocumented.
CMS should reevaluate the regulatory impact of the Proposed Rule in light of the relevant factors
discussed above and issue a revised RIA in a new proposed rule for comment.

XI. CMS Has Failed To Comply With The Data Quality Act, OMB Guidelines, HHS
Guidelines AND CMS Guidelines

CMS proposes to make numerous, substantive changes to LTCH payments in the Proposed Rule
based on certain identified and unidentified data sources. These data do not support the alteration of
payment obligations under LTCH PPS for the reasons stated below.

CMS has used several erroneous items of information that must be corrected concerning the
costs and patient characteristics of LTCHs. The erroneous information violates the Federal Data Quality
Act ("DQA") [Public Law 106-554, amending the Paperwork Reduction Act, 44 U.S.C. Section 3501, et
seq.], the implementing guidelines issued by the Office of Management and Budget (OMB Guidelines)
[67 Fed. Reg. 8452, Feb. 22, 2002], HHS Guidelines and CMS Guidelines for Ensuring the Quality of
Information Disseminated to the Public, available at www.hhs.gov/infoquality. Pursuant to Section 515
of the DQA, FAH seeks the revision of erroneous data relied upon and disseminated by the Secretary of
HHS and the Administrator of CMS in the formulation and publication of the Long-Term Care Hospital
Prospective Payment System (“LTCH PPS”) payment rates and policies for fiscal year 2007 (July 1,
2006 through June 30, 2007).

Section 515 of Public Law 106-554 directs the OMB to "issue guidelines that provide policy and
procedural guidance to Federal agencies for ensuring and maximizing the quality, objectivity, utility and
integrity of information (including statistical information) disseminated by Federal agencies in
fulfillment of ... the Paperwork Reduction Act." The DQA requires the OMB to issue guidelines that
comply with the certain specifications.

Pursuant to the DQA, OMB published guidelines in the Federal Register on February 22, 2002.
In these Final Guidelines, OMB called upon federal agencies to issue their own implementing
guidelines. On September 30, 2002, HHS announced that its guidelines implementing the OMB
Guidelines would be available on the internet. As directed by the HHS Guidelines, CMS then issued
agency-specific guidelines that bear on this Proposed Rule. The following information is subject to the
CMS Guidelines:

(1) Statistics and information designed for public dissemination to help CMS program
beneficiaries make informed choices;

2) Statistical or actuarial information;
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(3, Studies anu s «mma- .es prepared for public «wissemina: 01 to intore: the rul iz about the
impact of CMS program: - ar .| ‘

4) Studies and summaries p:~nared for use in formulatin, . broad program policy.

The program information subject to the CMS Guidelines includes program information,
statistical data sets, research and evaluation reports, technical reports, and payment updates. Several of
these types of program information were used and presented by CMS in developing and presenting the
Proposed Rule.

The CMS Guidelines specifically require that any information released by CMS have been
"developed from reliable data sources using accepted methods for data collection and analysis" and
"based on thoroughly reviewed analyses and models." CMS Guidelines, Section V. The CMS
Guidelines also state that "CMS reviews the quality (including the objectivity, utility and integrity) of
information before it is disseminated and treats information quality as integral to every step of the
development of information, including the creation, collection, maintenance and dissemination.” Id.

FAH believes that CMS has not thoroughly reviewed the data it cites as support for the changes
to LTCH payments in the Proposed Rule that are discussed in these comments, above, nor does FAH
believe that CMS has properly ensured the quality of the those data, also for the reasons discussed
above. Before CMS can issue a proposed rule that can stand for meaningful comment, CMS must
utilize and review more complete data sets, conduct a proper and thorough analysis of those data, and
reach supportable conclusions for its proposed changes to LTCH payments that are not the product of
broad, untested and erroneous assumptions. To date, CMS has failed to demonstrate that its data meet
the standards established by the CMS Guidelines of utility, objectivity, integrity, transparency, and
reproducibility.

First, CMS states that "[U]tility involves the usefulness of the information to its intended users"
and that [U]tility is achieved by staying informed of information needs and developing new data,
models, and information products, where appropriate." CMS Guidelines at Section V.(A). The utility of
the data used by CMS in developing the Proposed Rule and its payment changes for LTCHs fails to
meet the required standard. CMS has relied on FY 2003 data for various purposes associated with
LTCH PPS even though many of the affected providers, including some FAH member providers
experienced their first full year on LTCH PPS in FY 2004. Therefore, CMS' assumptions concerning
the alleged 4.0% of the alleged 6.75% rise in the CMI from FY 2003 to FY 2004 being attributable to
coding changes is simply unsupported, at least with respect to those facilities whose first full LTCH PPS
year was in FY 2004. This clearly impacts CMS' proposal to eliminate the market basket update.

Second, the CMS Guidelines state that "[o]bjectivity involves a focus on ensuring that
information products are presented in an accurate, clear, complete and unbiased manner." Id., Section
V.(B). "Objectivity is achieved by using reliable data sources and sound analytical techniques, and
carefully reviewing information products prepared by qualified people using proven methods." Id.
Each of the data issues and erroneous assumptions discussed in these comments indicate that CMS has
not maintained objectivity in developing or presenting the Proposed Rule. CMS has conducted only
cursory analyses of several key points, has used limited (and severely biased) data sets and has failed to
note effects from past data sets in reaching consistently biased assumptions. CMS also failed to
consider key data that was readily available to it. For example, CMS cited a single review by a
Medicare program safeguard contractor and other anecdotal information about LTCH reviews in
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formulating its : 35 pusn :".at many LTCH patients should not be in a hospital. Also, CMS failed to
consider data from it * ~wn cnntracte studies concerning the lengths of stay and payment amounts
relating to the most cow'™ =77 d PPS DRG code (DRG 475).

Finally, CMS did not study at all the impact that the Proposed Rule would have on patients’
clinical outcomes or the overall cost of care. It seems that these extremely critical factors would have to
be considered as a consequence of the intended purpose of this proposed rule, i.e., that certain patients
may no longer be admitted to an LTCH. The quality of care for these patients in alternative settings, and
the cost of care in these settings as compared to the cost of care under the existing system, seem to
require at least some study by CMS, not just a belief, before this rule proceeds. In short, CMS failed to
use reliable data sources, and used extremely limited samples and data sets, or no data at all, in
presenting its sweeping and draconian policy changes. CMS has not satisfied its own objectivity
standard.

CMS fairs no better under the transparency and reproducibility standards. The policies proposed
by CMS will have a substantial public impact, financially and clinically. CMS identifies many sources
generally, but often tangentially and CMS' analyses are often not presented. The data and other
supporting information are not transparent; thus, FAH and other interested parties are not permitted to
test the agency's data and analyses in order to verify the assumptions made by CMS in formulating
broad policy changes of great impact. The steps in producing the data, therefore, also cannot be
reproduced.

XII. The Defects In Data Require CMS to Withdraw the Proposed Rule Under the APA
A. The APA Requires Rulemaking With Meaningful Comments

The data and analyses relied upon by CMS in establishing the proposed changes to LTCH PPS
payments are fatally deficient. FAH and other interested parties cannot offer meaningful comments to
the Proposed Rule. Accordingly, CMS must withdraw its Proposed Rule until adequate data is
evaluated by the agency and shared with the public. Should CMS choose not to withdraw the Proposed
Rule, FAH, as well as other organizations representing LTCHs believe that grounds exist for a court to
invalidate the final regulation on the basis of the agency’s failure to provide the public with a viable
opportunity to offer meaningful comments.

Pursuant to the Administrative Procedures Act (the “APA”), federal agencies must “give
interested persons an opportunity to participate in the rule making through submission of written data,
views, or arguments.” 5 U.S.C. 553(c). Courts have consistently held that the public’s right to
participate in the rulemaking process requires an agency to “provide sufficient factual detail and
rationale for the rule to permit interested parties to comment meaningfully.” Florida Power & Light Co.
v. United States, 846 F.2d 765, 771 (D.C. Cir. 1988). See also Home Box Office, Inc. v. FCC, 567 F.2d
9, 35 (D.C. Cir. 1977); United States v. Nova Scotia Food Products Corp., 568 F.2d 240, 251-52 (2d Cir.
1977).

The controlling law in the D.C. Circuit is well established and clear. In order for parties to offer
meaningful support or criticism under the APA’s notice-and-comment rulemaking process, “it is
especially important for the agency to identify and make available technical studies and data that it has
employed in reaching the decisions to propose particular rules.” Connecticut Light & Power Co. v.
Nuclear Regulatory Com., 673 F.2d 525, 530-31 (D.C. Cir. 1982). See also Sierra Club v. Costle, 657
F.2d 298 (D.C. Cir. 1981). If the federal agency relies on an outside study in promulgating a rule, the
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agency itself must first examine the methodology used to conduct the study. Citv of New Orlean..iv.
SEC, 969 F.2d 1163, 1167 (D.C. Cir. 1992). Furthermore, the technical complexity of the analy s d -es
not relieve the agency of the burden to consider all relevant factors and there “must be a rational
connection between the factual inputs, modeling assumptions, modeling results and conclusions drawn
from these results.” Sierra Club, 657 F.2d at 333.

In Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375 (D.C. Cir. 1973), the D.C. Circuit
invalidated a final EPA regulation because the agency’s failure to utilize sufficient research data in the
proposed rule hindered the opportunity for meaningful public comment. The court held that it “is not
consonant with the purpose of a rule-making proceeding to promulgate rules on the basis of inadequate
data.” Instead, the issuing agency “must disclose in detail the thinking that has animated the form of a
proposed rule” and provide a reasoned analysis of the data. Id.

Like Portland Cement, CMS’ reliance on inadequate data and the resulting absence of reasoned
scrutiny provides no opportunity for the public to offer meaningful support or criticism of the proposed
LTCH rule. Itis also questionable whether CMS adequately reviewed the methodology employed by
3M and MedPAC before adopting their research in the Proposed Rule. See City of New Orleans, 969
F.2d at 1167. Consequently, CMS should withdraw the proposed rule until such time that the agency
can obtain more inclusive LTCH data and provide a reasonable analysis thereof. 14

B. Correction of Erroneous Information

FAH joins with ALTHA and other organizations in requesting that CMS withdraw the Proposed
Rule and revise the data it is using to develop final payment changes for LTCHs in FY 2007 to correct
the flawed and incomplete data discussed above. In doing so, CMS should consider the data submitted
herein, revise its assumptions and conclusions accordingly, and publish a new proposed rule.

As a more general matter, CMS needs to publish more information about the data it is using, and
the design and results of its analyses, so that the public has an opportunity to verify the agency’s
findings.

C. Public Notice of Correction

Due to the numerous data errors discussed above, the Proposed Rule is fatally flawed. CMS has
asked for comments to the Proposed Rule by March 20, 2006 and has stated that it will issue a final rule
on LTCH PPS for FY 2007 in the Spring of this year. Therefore, there is considerable urgency for CMS
to evaluate the data issues and additional data and other information provided in these comments before
a final rule is published. CMS should correct the erroneous information in the Proposed Rule by making
the changes discussed above and publishing those changes in the Federal Register in a new proposed
rule, only after the agency has fully evaluated all available data and is in a position to present that data to
the public in a manner that interested parties can verify.

14 Federal agencies have recognized the obligation to withdraw proposed rules because the underlying
data or analyses are insufficient to provide an opportunity for meaningful public input. See e.g., 70 Fed.
Reg. 70,166 (Most notably, CMS withdrawing entire practice expense methodology proposed in its
Physician Fee Schedule for CY2006 due to incorrect and insufficient data); 69 Fed. Reg. 64,266.
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XIII. Conclusion

FAH believes that, however well intentioned CMS' proposed program and payment changes may
be, they are to a great degree, as described above, arbitrary, and in many cases, wholly unsupported by
data, facts or need. CMS should reject the proposed changes to the SSO payment methodology, should
apply the market basket update as developed under the new RPL Market Basket Index, and should
revisit other of its proposals in accordance with these comments. At the very least, CMS is required to
explain, in far more detail, and in relation to specific and applicable studies, looking at more than one,
early LTCH PPS fiscal year's data, why and to what degree such far-reaching changes and massive
reductions to reimbursement are indicated. In this context, CMS must also detail in such explanation
how and to what extent such changes are likely to impact the quality of patient care, access to care and
cost, for not only the LTCH level of care, but also across the general acute care hospital industry and
other levels of care, since the types of sweeping changes CMS has proposed will affect not only LTCHs
but all providers along a broad continuum of patient care.

% %k %k %k Xk

FAH appreciates the opportunity to comment on the LTCH PPS proposed rule. Should you have
any questions about our comments or need further information, please contact Steve Speil of my staff at
(202)624-1529.

Charles N. Kahn IT}/PreSident
Federation of American Hospitals
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EXHIBIT 1

FIGURE 1: CMS Proposes Rates Well Below the Costs of Caring for the
Medically Complex LTCH Population

Med‘icare Revenue to Cbst '
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5% In 2006 CMS proposes to pay
10% LTCHs at an estimated 7.2%
- 0

beiow cost.

2004: July 1, 2005 October 1,2605 2006*: 2006*

CM S estimates CM S estimates cost CMSiowers LTC-DRG CMS estimates LTACH CMS's proposed rule would
LTACHMedicare increase of 3.4%and weights, reducing cost increases of 3.6% reduce payments by an
revenues exceeded provides market basket payments by 4.2%* but proposes no market additional 11.1%

costs by 11.7% update basket update

* Estimates; Assumes no changes in volume or intensity of services, which could affect total costs.
** Note: CMS rebases LTCH DRG weights annually, with an effective date of Oct. 1 of each rate year. This rebasing is
not budget neutral.
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FAHIB'T 2

TABLE 4

Comparison of Short-Term, SSO and All LTCH Patients

Short- Short- All
Term Term SSO SSO All LTCH
Short-  Hospital  Hospital Cases: Cases: GMLOS LTCH  Cases:
Term Cases: Cases: % LTCH % in % in for All Cases: % in
Hospital % in in ROM SSO SOI ROM LTCH % in ROM
LTCHDRG GMLOS SOI34 34 ALOS 3.4 3,4 Cases SO1 3,4 34
475 8.0 95% 92% 13.0 94% 88% 342 94% 81%
87 4.9 70% 90% 13.0 87% 90% 304 90% 93%
88 4.1 27% 18% 9.8 52% 38% 20.1 60% 44%
271 55 41% 22% 13.0 69% 49% 28.4 2% 41%
89 4.8 47% 23% 10.1 67% 40% 21.2 74% 42%
All DRGs 5.6 33% 24% 12.5 64% 51% 26.6 68% 49%
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EXHIBIT 3

TABLE 3
LTCH Patients
Prior
Short- Short- GMLOS
Term Term for All
LTCH Hospital | Hospital LTCH
DRG Description GMLOS LOS Cases
475 RESPIRATORY SYSTEM DIAGNOSIS WITH VENTILATOR 8.0 27 342
SUPPORT
87 PULMONARY EDEMA & RESPIRATORY FAILURE 49 23 304
88 CHRONIC OBSTRUCTIVE PULMONARY DISEASE 4.1 10 20.1
271 SKIN ULCERS 5.5 12 28.4
89 SIMPLE PNEUMONIA & PLEURISY AGE >17 W CC 4.8 10 21.2
All DRGs (weighted by case frequency) 5.6 NA 26.6
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EXHIBIT /-

TABLE 2

All SSO

GMLOS LTCHS5/6 LTCH  Cases:

for All GM: Cases: % in
LTCH LTCH SSO % in SOI1
DRG Description Cases Threshold SOI 3,4 3.4
475 RESPIRATORY SYSTEM DIAGNOSIS WITH 34.2 28.5 94% 94%

VENTILATOR SUPPORT

87 PULMONARY EDEMA & RESPIRATORY FAILURE 304 25.3 90% 87%
88 CHRONIC OBSTRUCTIVE PULMONARY DISEASE 20.1 16.8 60% 52%
271 SKIN ULCERS 28.4 23.7 72% 69%
89 SIMPLE PNEUMONIA & PLEURISY AGE >17 W CC 21.2 17.7 74% 67%
All LTCH DRGs (weighted by case frequency) 26.6 NA 68% 64%
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EXHIB\T 5

TABLE 5

Severity of Illness for Short Term Acute Care Discharges to LTCH, SNF, and IRF

Discharge Cases: % in  Cases: % in
Destination Cases Proportion SOI11,2 SOI134
LTCHs 98,267 0.9% 31% 69%
IRFs 429,799 3.7% 64% 36%
SNFs 1,932,481 16.8% 52% 48%

All Discharges 11,518,734 100% 67% 33%
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Health Policy and Advocacy

March 20, 2006

Mark McClellan, M.D., Ph.D.

Administrator, Centers for Medicare & Medicaid Services
Attn: CMS-1485-P

P.O. Box 8011

Baltimore, MD 20244-8011

RE: Medicare Program; Prospective Payment System for Long-Term Care Hospitals: Proposed
Annual Payment Rate Updates, Policy Changes, and Clarification; Proposed Rule.

Dear Dr. McClellan:

In response to the proposed rule concerning the long-term care hospital prospective payment sys-
tem (LTCH PPS) for rate year (RY) 2007, the California Hospital Association (CHA) respect-
fully submits comments on behalf of its nearly 500 hospital and health system members. In ad-
dition to these comments, CHA supports the comments and recommendations of the American
Hospital Association. The proposed rule recommends several significant changes that are of
concern to CHA.

Proposed Changes to LTCH PPS Payment Rates for the 2007 LTCH PPS Rate Year

Since all rehabilitation, psychiatric and long-term care facilities are now paid under a PPS, CMS
proposes to implement a rehabilitation, psychiatric and long-term care (RPL) market basket in-
dex, a measure of inflation based on 2002 data for the RY 2007 PPS-based portion of payments.
CHA generally supports the proposed implementation of the RPL market basket, which is a more
targeted and current measure of inflation for the LTCH PPS. We do, however, have some reser-
vations about the new methodology. For instance, CMS had to piece together data from each of
the three provider types by using disparate length-of-stay trimming methodologies to create a
sufficient data pool. CMS also had to fill in perceived gaps or inadequacies in the data by
substituting inpatient PPS data where necessary.

CHA encourages CMS to work with providers to improve the areas of the RPL cost reports
where CMS lacks confidence so data from the inpatient PPS is not necessary. We urge CMS to
update the RPL market basket on a regular basis, especially since these providers have only
recently converted to prospective payment and their cost structures may be changing.

Annual market basket updates are intended to compensate for year-to-year inflationary increases
in the cost of delivering health care services. An annual inflationary update to the LTCH PPS,
and all prospective payment systems, is essential to maintaining an accurate payment system that
helps providers safely care for patients. As such, to exclude a market basket update for LTCHs
in RY 2007, as recommended by the proposed rule, is wholly inappropriate. The RY 2007 mar-

499 So. Capitol Street SW, Suite 410, Washington, DC 20003 « Telephone: 202.488.3740 * Facsimile: 202.488.4418 » www.calhealth.org

Corporate Members: Hospital Council of Northern and Central California, Hospital Association of Southern California, and Healthcare Association of San Diego and Imperial Counties
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k it bas, et ralculation of =, rczai under both the RPL market baske.. i .thod anu Zo surrent
methodology validates the 1 *a’ inflai’on costs LTCHs will face next y.:ar, which must not be
overlooked in the final rule. In additiow,, to omit the market basket ug date to offset coding
changes is a misuse of the market basket.

Proposed Adjustment for SSO Cases

A system based on averages. An essential principle for all Medicare prospective payment sys-
tems is that payments are based on the average cost of all patients treated under that system,
given the clinical characteristics and the cost of treatments associated with a particular group of
patients. For the system of averages to be fair and sustainable, patients with below-average costs
are needed to offset losses experienced for patients with above-average costs. CMS has vali-
dated the significance of upholding this principle, on many occasions.

When the LTCH PPS was introduced in 2003, CMS stated in the Federal Register that paying
for cases treated in excluded hospitals, such as LTCHs, under the inpatient PPS would be “inac-
curate and unfair” since these cases were not included in the inpatient PPS system of averages.
CMS also noted that paying LTCHs under the inpatient PPS could result in the systematic un-
derpayment of LTCHs. CHA supports these views. As discussed below, we believe the pro-
posed short-stay outlier (SSO) changes would violate the integrity of the LTCH PPS by applying
inpatient PPS rates to an LTCH population that is dramatically different from the inpatient PPS
population. '

In addition, it is critical that each Medicare PPS sets payments at a level that covers the cost of
providing care. Doing so helps ensure that providers have the resources to deliver appropriate
care in a safe manner. Under this proposed rule, CMS would exclude the 3.6 percent market
basket update and reduce overall LTCH payments by 11.1 percent, largely through the proposed
SSO changes. Based on analysis by The Lewin Group, the combined impact of CMS’ recom-
mendations for RY 2007 would lower Medicare payments to LTCHs to 5 percent below the cost
of providing care. Such an outcome would threaten the ability of providers to safely care for
their patients.

CMS proposes to significantly modify the LTCH SSO policy, which is intended by CMS to dis-
courage LTCHs from admitting short-stay cases. SSO cases have a duration that is up to 5/6 of
the geometric mean length of stay (ALOS) for a particular LTCH diagnosis-related group
(DRG). Currently, SSO cases are paid the lesser of the following:

e Full LTCH DRG payment;
e 120 percent of the LTCH DRG per diem; or
o 120 percent of the cost of the SSO case.

CMS proposes to modify the current SSO policy in two ways:
¢ Lower the SSO case reimbursement based on 120 percent of cost to 100 percent; and
e Add a new, and substantially lower, payment alternative — an amount “comparable” to the
DRG rate under the inpatient PPS.
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The vroposed SS -+~ uncu r ectly equates a short-stay outlier case as an inappropriate LTCH
admiss.~i. The cdlv. werio~'s the fact that by its very design, the LTCH PPS presumes a range
of lengths ot stay incl. ling :ases above and below the ALOS. CMS states its concern that SSO
cases represent 37 percew. of all LTC™X cases, and that SSO cases “may indicate a premature dis-
charge from the acute-care hospial and an unnecessary admission to the LTCH.” However,
length of stay on its own is neither an effective nor insightful indicator of medical necessity.

Given that the definition for SSO cases includes 5/6, or 83 percent, of the cases with a LOS be-
low the mean, CMS should presume that a significant proportion of all LTCH cases would fall
within the SSO range. Given the current SSO definition, CMS should not expect that the 37 per-
cent rate of SSO cases would continue to drop indefinitely. When the LTCH SSO definition is
applied to the inpatient PPS, approximately 40 percent of inpatient PPS cases satisfy the LTCH
SSO definition — a rate similar to the LTCH SSO rate. Therefore, a SSO level in the current
range should be expected and not viewed as an indication of misconduct. If CMS wants to see
the percentage of SSO cases decline further, then the definition for SSO cases should be
changed.

CHA recommends that the LTCH SSO policy not be adopted as proposed. CMS’ proposal is
based on the unsubstantiated bias that all SSO cases are inappropriate admissions and would pe-
nalize LTCHs for treating patients who are clinically appropriate for the setting.

LTCHs care for a distinct population. CMS states that by treating SSO cases, LTCHs may be
“functioning like an acute care hospital.” However, in taking this position CMS has overlooked
essential differences between the LTCH case mix, including SSO cases, and the case mix treated
by hospitals under the inpatient PPS. For instance, The Lewin Group has compared common
LTCH and inpatient PPS DRGs and found that the case-mix index (CMI) for LTCH SSO cases is
more than double the CMI for general acute hospitals.

A dramatic difference also is found when comparing average length of stay (ALOS). LTCH
SSO cases have an ALOS that is more than twice as long as the ALOS for inpatient PPS hospi-
tals, 12.7 days versus 5.6 days, respectively. Analysis by Avalere Health using All Patient Re-
fined DRGs found that for both the total LTCH population and the LTCH SSO population, the
presence of the highest levels of medically complex patients (Levels 3 and 4) is approximately
double the rate found in general acute hospitals. Similarly high severity levels for both the
LTCH population and LTCH SSO cases highlight the inability of referring general acute hospi-
tals and admitting LTCHss to identify SSO cases upon admission to the LTCH. This reality of
treating severely ill patients directly challenges CMS’ assertion that all SSO cases result from
intentionally inappropriate transfers to LTCHs. In addition, these data indicates that patients
treated in LTCHs, including SSO cases, are fundamentally different than the patients treated in
_general acute hospitals.

These analyses of patient severity and cost also validate the need for a separate LTCH payment
system with weights and rates based on the distinctly unique population treated by LTCHs. The
studies affirm the inappropriateness of applying an inpatient PPS payment, based on the average
cost of treating an entirely different set of patients, to LTCHs. The inpatient PPS rates, even
when adjusted for outliers, are not designed or intended for the high-complexity, long-stay popu-
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lation treated in LTCHs. As such, the agency’s proposal to includ ; inpasien’ PPS rates amcr o
the payment alternatives for SSO cases is unjustifiable since it is in direct violation of the M i-
care principle of establishing payments based on the average cost of treating specific types of
patients. And in this case, the LTCH and general acute populations are distinctly unique from
one another.

Recommendations

CHA recognizes that the recent LTCH growth is an issue of concern to CMS, Congress and oth-
ers, and that oversight of this growth is appropriate. Efforts, however, to slow LTCH growth
should be based on balanced and thoughtful policymaking that ensures access for patients who
are medically appropriate for LTCH care. At the facility level, adding criteria to the current 25-
day ALOS requirement would produce a major improvement in focusing LTCH care on specific
populations. At the patient level, expanding medical necessity review by clinical experts would
achieve the goals of prudently using Medicare resources and preserving the rights of beneficiar-
ies to access necessary care. We believe these balanced approaches should be utilized rather
than policies such as the current cap on host-hospital referrals for co-located LTCHs and the
proposed SSO policy changes. Both of these policies fail to focus on the clinical characteristics
and needs of patients, and instead rely on overly broad, non-clinical proxies (LOS and referral
source) to determine whether an LTCH admission is appropriate.

CHA fully supports the June 2004 and March 2006 recommendations by the Medicare Payment
Advisory Committee (MedPAC) to develop more specific LTCH criteria that would expand the
current facility qualification criterion to target medically complex, long-stay patients. The pend-
ing recommendations from the Research Triangle Institute International (RTI) are highly antici-
pated and should be thoroughly examined by CMS and the LTCH field.

CHA also endorses the June 2004 MedPAC recommendation to require CMS’ Quality Improve-
ment Organizations (QIO) to review LTCH admissions for medical necessity and monitor LTCH
compliance with the expanded qualification criteria. Although CMS has declined to include the
review of LTCH cases within the QIO scope of work, in 2004 the agency reinstituted QIO re-
view of a small national sample of approximately 1,400 cases, which resulted in the denial of 29
percent of the reviewed cases. We believe this effort demonstrates that the QIOs are equipped to
perform this function in a manner that preserves access for patients who need LTCH-level care
while identifying and denying payment for cases that should be treated in another setting.

QIO review places the decision of where a patient should be treated in the hands of licensed phy-
sicians and nurses, rather than penalizing LTCHs for treating cases simply based on the LOS or
referral source. When reviewing LTCH cases for medical necessity, QIOs apply professionally
developed criteria; an assessment of the appropriate medical care available in the community;
and national, regional and local norms. QIO review also includes safeguards that protect the in-
terests of Medicare beneficiaries. Under the QIO review process, beneficiaries and their physi-
cians are eligible to discuss a particular case with the QIO reviewer prior to a determination. In
addition, the QIO reviewer is required to explain "the nature of the patient's need for health care
services, including all factors that preclude treatment of the patient..." QIO review also includes
appeal rights for beneficiaries. This system would be clinically focused and therefore a more
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effective means of ensuring apy.:zpriate patients are treated in LTCHSs tho the ag - .' > w0
proposal and the current policy pertaining to host-hospital referrals to co-located LT  Is. 7

CHA recommends that CMS authorize and fund expanded QIO review. Expanded QIO rc:“ew
would be an effective complement to new, more specific LTCH criteria. In tandem, these
changes would help ensure that LTCHs are serving appropriate patients, which would provide
assurance to Congress and the Secretary that Medicare funds are being utilized prudently, while
preserving the access rights of Medicare beneficiaries.

CMS’ proposed SSO changes wrongly assume that the SSO population is homogeneous. The
SSO population includes cases with LOS ranging from one day to 30 days, and some even qual-
ify for LTCH high-cost outlier status. Given this wide variability, all SSO cases should not be
treated the same under the LTCH PPS. CHA encourages CMS to change the way it identifies
and pays for SSO cases and to implement the following SSO changes:

e Establish a method for identifying a subset of SSOs — very short-stay cases — to ensure
there is no incentive to transfer patients who may be near death.

o This subset of very short-stay cases should be paid at 100 percent of costs.

o LTCH cases with a LOS greater than 20 days should be removed from the SSO defini-
tion. Any case of such a substantial duration is clearly not suitable for a downward pay-
ment adjustment. All cases with LOS in this range are obviously consistent with the
population intended for the LTCH setting and should be eligible for the full LTCH DRG
payment.

e Remaining SSO cases should continue to be paid under the current SSO policy.

Thank you for the opportunity to provide comments on this proposed rule. If you have any ques-
tions or would like to discuss our comments, please contact Margot Holloway at (202) 488-4688
or mholloway@calhospital.org, or Janet Carter at (916) 552-7503 or jcarter@calhospital.org.

Margot Holloway
Vice President, Federal Regulatory Affairs

%M@m

Janet Carter
Vice President, Continuing Care Services

MH/IC:
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BY HAND AND ELECTRONIC FILING

Hon. Mark B. McClellan, M.D., Ph.D.
Administrator

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-1485-P

Room 445-G

Hubert H. Humphrey Building

200 Independence Avenue, SW
Washington, D.C. 20201

Re:  Medicare Program; Prospective Payment System for Long-Term Care Hospitals
RY 2007: Proposed Annual Payment Rate Updates, Policy Changes, and

Clarification; Proposed Rule, 71 Fed. Reg. 4648 (January 27, 2006)

Dear Dr. McClellan:

This letter presents comments and recommendations of Kindred Healthcare, Inc.
(“Kindred”) to certain aspects of the proposed annual payment rate updates, policy changes, and
clarifications under the prospective payment system for long-term care hospitals (“LTCH PPS™)
for rate year (“RY”) 2007, which were published by the Centers for Medicare & Medicaid
Services (“CMS”) on January 27, 2006.

As we discuss more fully below, Kindred opposes the severe and arbitrary reductions in
long-term care hospital (“LTCH”) payments that will result if these proposed changes to the
LTCH PPS are implemented. Kindred has analyzed the proposed rule and found that CMS used
materially flawed and incomplete data in developing their proposed changes to LTCH payments
for RY 2007. Kindred’s analysis shows that the assumptions CMS made in developing its
proposed changes to LTCH payments for RY 2007 are incorrect due to the data errors discussed
herein. CMS should (i) withdraw the proposed rule, (ii) revise the data it is using to develop
final payment changes for LTCHs in RY 2007 to correct these data errors, and (iii) publish a new
proposed rule that will allow for interested and affected parties to provide meaningful comments.

Kindred recommends that CMS reconsider its proposed changes to the LTCH PPS in
light of the Medicare Payment Advisory Commission (“MedPAC”) recommendations in June
2004 that the certification criteria for the Medicare LTCH provider category be strengthened to
ensure that LTCH payments are being made to only those providers that are administering
medically complex care to severely ill patients. Kindred supports this approach as a more
defined method for limiting LTCH payments to hospitals that are truly caring for a medically
complex patient population. Unfortunately, the proposals that CMS advances in this proposed
rule use incomplete data and analyses to reach false assumptions about LTCHs and the patients
these hospitals care for. The proposed payment changes will have a severe impact on all LTCHs
and will undoubtedly have a deleterious impact on the care that LTCH patients receive.
Arbitrary payment reductions are the wrong approach if quality of care is to be encouraged.

6_80 South Fourth Street  Louisville, Kentucky 40202
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Specifically, CMS should reconsider its proposed policy for short-stay outlier (“SSO”)
cases. CMS makes the erroneous assumption that all so-called “short stay” cases — even those
whose stay exceeds the statutory threshold of 25 days to qualify as an LTCH - should never have
been admitted to an LTCH and should have been paid at a rate that fails to cover costs. This will
amount to a rationing of care through the payment system by establishing financial disincentives
that deprive this subset of hospital patients from LTCH care. To the extent that CMS is
concerned about “inappropriate’” admissions to LTCHs, it should implement non-payment
approaches such as pre-admission physician certifications, uniform admission screening criteria,
and more extensive Quality Improvement Organization (“QIO”) reviews. Alternatively, CMS
should consider narrowly tailored payment reforms targeted specifically at “very short stay”
LTCH patients (e.g., patients with lengths of stay of less than 7 days). If the intent of the
proposed rule is to rationalize what CMS views as one of the settings in the post-acute care space
for Medicare beneficiaries, Kindred supports that goal. But, for the reasons stated below, we
firmly believe that the dramatic payment reductions in the proposed rule interfere with this goal
because they are not based on solid data analysis and supportable conclusions.

Kindred Healthcare is one of the nation’s largest LTCH providers, with 61 freestanding
facilities, seventeen hospital within hospitals, and 6,278 beds. In 2005, Kindred provided care to
over 27,000 Medicare beneficiaries. As a long-term acute care hospital company, Kindred
provides specialized acute care for medically complex patients who are critically ill with multi-
system complications and/or failures and require hospitalization averaging at least 25 days.
Many of Kindred’s patients—including Medicare beneficiaries—are admitted directly from
short-stay hospital intensive care units with respiratory/ventilator-dependent conditions or other
complex medical conditions. At Kindred’s LTCHs, they receive a specialized treatment program
with aggressive clinical and therapeutic intervention.

The proposed reimbursement changes that are based upon the data and other information
errors in the Proposed Rule will have a direct, adverse impact on the LTCHs operated by
Kindred, as well as all LTCHs around the country. Kindred also adopts, in their entirety, the
comments submitted on March 10, 2006 by the Acute Long Term Hospital Association
(“ALTHA”) on behalf of over 300 LTCH locations in the United States. Kindred is an ALTHA
member.

L Proposed Changes to Short-Stay Outlier Payments
A. General Description

The proposed rule would revise the payment adjustment formula for SSO patients. SSO
cases are defined as LTCH PPS cases with a length of stay of less than or equal to five-sixths of
the geometric average length of stay for each Long Term Care Diagnosis Related Group (LTC-
DRG). Currently, payment for SSO patients is based on the lesser of (1) 120 percent of
estimated patient costs; (2) 120 percent of the per diem of the LTC-DRG multiplied by the length
of stay of that discharge; or (3) the full LTC-DRG payment.

CMS proposes two specific changes to the SSO payment methodology in the proposed
rule. First, CMS would reduce the first part of the current payment formula that is based on costs
from 120 percent to 100 percent of the costs of the case. Second, CMS would add a fourth
component to the current formula that would allow payment under the LTCH PPS based on an
amount comparable to what would be paid to an acute care hospital under the inpatient
prospective payment system (“IPPS”). That is, for SSO cases, the LTCH would be paid based
upon the lesser of four amounts, one of which would be an amount equivalent to the IPPS
payment for the patient stay. Both of these changes would be effective for discharges on or after
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July 1, 2006. CMS b lieves that, under this propused policz. LTCHs cor’d be paid by Medicarc:
under the LTCH PP at a rate that is more consistent with the ,o*= nai< (0 acute care hospitals
when the LTCHs treat shorter stay patients.

B. Assessment

1. CMS’s Proposal to Pay for SSO Patients at IPPS Rates Would Result
In LTCHs Being Paid Amounts Significantly Below Their Costs of
Providing Patient Care

CMS’s proposal to limit the payment for SSO cases at the IPPS payment rate would
cause LTCHs to be significantly underpaid. For SSO cases, which CMS acknowledges represent
fully 37 percent of the patients served by LTCHs, the proposal would cause payment amounts to
fall materially below the actual costs of providing care. Payment to LTCHs operated by Kindred
for SSO cases under the proposed policy would represent only 53 percent of the actual costs

incurred in caring for those patients.

Overall, CMS’s proposal would drastically cut payments to Kindred LTCHs by
approximately 11 percent, as CMS has calculated. Combined with the proposal to deny the basic
inflationary update to cover the rising costs of care, which CMS estimates to be 3.6 percent, and
other recent changes to LTCH coding and LTC-DRG weighting, the impact of the proposed
revisions to the SSO payment policy will be to pay our LTCHs significantly less than it costs
them to care for appropriately admitted patients. Kindred has calculated a payment shortfall of
minus 6.2% for Kindred’s LTCHs, based upon 2005 cost report data (see Figure 1).

FIGURE 1: CMS’s Proposed Payment System Fails to
Cover the Cost of Caring for Kindred LTCH Patients

Payment = Cost

‘Short Stay’ Normal High Cost, Long Total Payment
Patients DRG Stay Outlier Shortfall
Patients Patients

Source: 2005 Internal Kindred Data
CMS 2006 Proposed Rule
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If CMS finalizes these changes to <O payments, pati~.nts with complex medical
conditions will lose access to needed hospitai . ~re, and ger-al acute care hospitals will incur
additional costs since they will be unable to dischaig. wese complex patients to a more
appropriate setting. These proposals could impact the ability of Kindred and the entire LTCH
industry to provide fuiture ventilator services. This comes at a time when there are public
concerns about the ability of hospitals in the United States to provide adequate ventilator services
should a pulmonary flu epidemic occur, most notably, a bird flu pandemic. We estimate that § to
10 percent of all ventilators in hospitals in the United States are currently located in LTCHs.

The magnitude of the proposed cuts in payments for treating SSO patients is so dramatic
that the proposal appears to be nothing short of punitive. Certainly, CMS is well aware that the
rate of payment for these cases will be insufficient to cover LTCHs’ reasonable and necessary
costs in providing care to SSO patients. Although apparently intended to punish LTCHs for
allegedly inappropriately admitting patients not in need of LTCH care, CMS has produced no
study or analysis showing that inappropriate admissions constitute a material portion of SSO
cases. To the contrary, the data presented below demonstrates that SSO cases are, in fact,
appropriate for admission to LTCHs. Moreover, Kindred will not be able to make up these costs
from other patients as the overall effect of this rule is to create total revenue that is less than total
costs.

Further, the proposed material shift in LTCH payment policy after the conclusion of the
initial LTCH PPS rate setting process, the initial budget neutrality adjustment, and subsequent
annual updates, calls into question the continued appropriateness of overall LTCH payment rates.
When CMS established the various features of LTCH PPS (e.g., the standard federal rate and the
various facility- and patient-level adjustments) and engaged in annual updates, the agency’s
calculations took into account the existence of an SSO patient population comparable (if not
larger) than the one described in the January 2006 Proposed Rule and, thus, payments for care
furnished to that population based upon the SSO methodology in effect since the initial
implementation of LTCH PPS. Given the budget neutrality principles followed by CMS in the
rate setting process, anticipated payments for SSO cases under the existing SSO formula
necessarily had an offsetting effect on other elements of LTCH PPS, such as the standard federal
rate. Therefore, to cut SSO payments radically at this juncture in the implementation of LTCH
PPS, without a material increase in payment rates for inlier cases, casts doubt on the ongoing
fairness of the overall payment system. It also shows that CMS failed to do any analysis to
demonstrate that the proposed 11.1 percent payment cut and zero market basket update maintains
a budget neutral LTCH PPS, as required by statute.

2. The SSO Thresholds Are Not, And Were Never Meant To Be, a
Measure of the Appropriateness of an LTCH Admission

In the January 2006 Proposed Rule, CMS asserts that SSO cases (i.e., patients whose
length of stay is less than the SSO threshold) “most likely do not require the full measure of
resources available in a hospital that has been established to treat patients requiring long-stay
hospital level services.” In this assertion, CMS demonstrates its fundamental misunderstanding
and misuse of the SSO thresholds.

An example illustrates that CMS’s proposed changes to the SSO payment policy bear no
relationship to the appropriateness of a patient’s admission to an LTCH. Ventilator-dependent
patients assigned to LTC-DRG 475 have an average length of stay of 34 days, which results in an
SSO threshold of 28 days for these patients. The statutory qualification criteria for LTCHs
require that LTCHs have an average length of say of greater than 25 days, which is less that the
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SSO threshold for patients assigned to this LTC-DRG. Obviously, therefore, the SSO thres. 10lds
do not measure the appropriateness of an admission for LTCH care.

In short, the SSO thresholds are not, and were never meant to be, a measure of the
appropriateness of an LTCH admission. Rather, they were mathematically derived from the per
diem payment amounts, which were based on a methodology that would produce a payment-to-
cost ratio for SSO cases close to 1.0. Implementing a payment policy that assumes that all SSO
cases were inappropriate for admission for LTCH care lacks any foundation in supportive data
and reflects a misunderstanding and misuse of the SSO threshoids. In fact, by paying SSO cases
at the equivalent of short-term care hospital rates, CMS’s proposed policy on SSO cases would
itself create a payment cliff. This would lead to a significant and unwarranted reduction in
payments for patients appropriately admitted to, and receiving care in, LTCHs.

3. The CMS Analysis of Short-Stay Outlier Cases Is Premature and
Ignores Variables that Render CMS’s Conclusions Erroneous

CMS cites two sources of data for the first proposed change to SSO payments. CMS
looked at LTCH claims data from the FY 2004 MedPAR files (using version 23 of the
GROUPER software), which CMS says reveals that 37 percent of LTCH discharges are SSO
patients. CMS states that it compared this percentage against the 48 percent of LTCH discharges
that would have been SSO patients at the outset of LTCH PPS (i.e., FY 2003). This pre-LTCH
PPS data was derived from the same regression analyses and simulations based on prior years’
LTCH claims data generated under the former reasonable cost-based (TEFRA) system that CMS
used to develop many aspects of LTCH PPS for FY 2003. After comparing the number of SSO
cases for FY 2003 (48 percent) against the number of SSO cases for FY 2004 (37 percent), CMS
concludes that the drop in SSO cases is not sufficient enough and the changes it is proposing to
make to the SSO payment methodology are warranted.

a. The Data In CMS’s Analysis of a One-Year Change In Short-
Stay Outlier Cases, At the Beginning of the Transition Period
to LTCH PPS, Is Too Preliminary to Support the Proposed
Payment Change

Even if one were to assume that this data is accurate, it is premature to use this data to
make such a drastic change to SSO payments. CMS is only looking at a one-year change in SSO
cases (data that it states is correct going into LTCH PPS in FY 2003, and data from FY 2004),
not the three years that CMS improperly states in the proposed rule. In addition, FY 2004 is only
the second year of the transition period to full prospective payment. The regulations provide that
each LTCH payment was comprised of 40 percent of the federal prospective payment rate during
FY 2004, with 60 percent of each LTCH payment still cost-based reimbursement for those
LTCHs that chose to transition to LTCH PPS. Accordingly, the incentives that CMS states that
it built into LTCH PPS to pay LTCHs for patients who could not be more appropriately treated
in other types of facilities may not have taken hold in FY 2004, since LTCHs paid under the
transition methodology continued to be paid 60 percent of their reimbursement based on their
costs. For a credible analysis, CMS would need to examine the number of SSO cases in LTCH
cost report data at the conclusion of the transition period, and certainly no earlier than FY 2005
(the first year that more than 50 percent of each LTCH PPS payment was comprised of the
federal rate), before it can know whether SSO cases remain a material portion of LTCH
discharges.
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b. CMS’s Analysis Is Defective For Not Examining the Types of
Short-Stay Outlier Cases, Only a Portion of Which Could Bear
Any Meaningful Relationship to CMS’s Stated Policy Goals

CMS states in the proposed rule, there “continues to be an inappropriate number of
patients being treated in LTCHs who most likely do not require the full measure of resources
available in a hospital that has been established to treat patients requiring long-stay hospital-level
care. Generally, if these patients required the type of care associated with LTCHs, the patients
would most likely be in the LTCH for the duration of the LOS associated with the particular
LTC-DRG to which the case is assigned. Therefore, we are concerned that the existing SSO
payment adjustment at §412.529...may unintentionally provide a financial incentive for LTCHs
to admit patients not requiring the level of care available in that setting.” 71 Fed. Reg. at 4,686.

If all or most SSO patients did not require an LTCH level of care — that is, they required
less intensive services — then the CMS statement above may suggest the need to bring payments
more in line with the proper incentives. However, as shown in Table 4 in this section, there are
no discernable differences in terms of patient acuity between SSO patients and full-stay LTCH
patients at Kindred hospitals, as measured by both severity of illness and by risk of mortality.
These findings contradict the assertion by CMS that LTCHs are admitting patients that are “not
requiring the level of care available in that setting” — rather they show that LTCHs admit a
homogenous group of patients who for a variety of reasons have varying lengths of stays.
Additionally, there are good explanations for why a patient may be LTCH-appropriate, even if
that patient does not stay “for the duration of the LOS associated with the particular LTC-DRG
to which the case is assigned.” One such example is patients that expire prior to reaching the
5/6™ geometric mean LOS threshold.

The Figure below shows the distribution of LTCH expirations by length of stay for all
LTCH discharges (see Figure 2). It shows that 3.5% of Kindred LTCH discharges expire within
the first week of admission, another 3.4% expire during week two, 2.6% during week three, and
2.0% expire in week four. Approximately 2.4% of long stay, high cost outlier patients expire.
Overall, 18.5% of Kindred LTCH Medicare patients expire. From a clinical perspective, this
distribution is not surprising given the medical complexity of LTCH patients and the fact that
patient expirations typically occur in the earlier stages of intervention in health care facilities.

FIGURE 2: LTCH Medicare Patient Expirations by Length of Stay
as a Percent of Total Kindred LTCH Medicare Discharges

3.5% Expire in Week 1

3.4% Expire in Week 2

2.6% Expire in Week 3
2.0% Expire in Week 4

Petoent of Total Kindred LTCH Medicare Discharges

1 2 3 4 5 6 7 8 ] 10 1 12 18 14 15 16 17 18 19 20 21 22 23 24 25 26 27 28
Length of Stay in Days

Note: 18.5% of all LTCH Medicare patients expire
Source: MedPAR 2004
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It is unreasonable for CMS to expect admitting physicians to be able to predict a potential
patient death 10 or even 20 days in the future and decline admittance based on that criterion
alone in the face of the potential clinical benefits to the patient in the LTCH. Tools simply do
not exist for physicians to predict death weeks in advance. The APACHE tool, which is
commonly used in LTCHs and short-term general hospital intensive care units to measure patient
acuity and resource use, lacks that specificity. Even if a physician could predict an individual
patient’s LOS and risk of mortality, CMS cannot reasonably assume that an LTCH patient that
dies on the 20" day of his stay does not need “long-stay hospital-level care.” Given the clinical
difficulties in predicting a patient’s length of stay and risk of death as well as the low number of
very short-stay LTCH patients due to death, we do not believe this issue requires action in the
unfounded and financially punitive manner CMS has proposed.

In addition, another portion of LTCH SSO patients are characterized as such because
their Medicare coverage expires during their LTCH stay but before they reach the relevant SSO
thresholds. Clearly, loss of Medicare coverage bears no relevance whatsoever to whether the
patient was appropriate for admission to an LTCH. For such loss-of-coverage SSOs in
particular, there is no relationship between the need for LTCH level care and the length of
Medicare stay in the facility, and this patient population should be discounted from statistics
used to evaluate current SSO payment policy.

On a related note, we suggest that CMS further consider MedPAC’s proposal to establish
patient and facility level criteria for LTCHs to better define the patient setting and medical
conditions for LTCHs, rather than draw questionable assumptions about admission
appropriateness from a limited set of data.

c. CMS Cited One QIO Review of an LTCH But Ignored
Available Data On Numerous Other QIO Reviews of LTCHs
In Which the Medical Necessity of LTCH Admissions Were
Upheld

CMS cites one QIO review of one LTCH in the proposed rule and ignores readily
available data concerning other QIO reviews of LTCHs in developing this proposed policy. The
proposed policy rests on CMS’s erroneous assumption that these shorter-than-average-stay
patients were inappropriately admitted to the LTCH in the first place. LTCHs admit patients
only after applying an objective and rigorous set of admissions screening criteria. To confirm
this, Medicare QIOs conduct post-admission reviews of LTCH patients to ensure that the
admission was medically necessary. At CMS’s direction, QIOs have been reviewing a sample of
LTCH cases for admission appropriateness.

Kindred had 495 cases reviewed by QIOs between 2003 and 2005. Of this total, only 12
cases were denied on the basis of inappropriate admission or medical necessity. That is a denial
rate of 2.4%. This data clearly show an immaterial number of LTCH claims denied as the result
of QIO reviews. The QIO review data does not support CMS’s assumption that SSO cases were
inappropriately admitted to LTCHs. On the contrary, QIOs are overwhelmingly finding that
LTCH patients have appropriately been admitted and treated in LTCHj.

d. CMS Ignored Available Data On the Clinical Differences
Between Short-Stay LTCH Patients and General Acute Care
Hospital Patients

Most important is the clinically documented fact that LTCHs treat a substantially
different patient population with virtually no other treatment options — one that is demonstrably
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sicker, with higher patient ac.#ty and mulf’ _ie medical complexities — than the typical short-term
general hospital patient in simila, *==Zstic categories. That is prec'sely why Congress created
this special class of hospitals in 1983, Available Medicare data dem 1strate that LTCHs
continue to occupy a special niche in post-acute care by serving the most medically complex
patients. This data supports modernizing the classification criteria for LTCHs to distinguish and
define the unique level of care that LTCHs provide.

“Short stay” LTCH patients are not clinically similar to short-term general hospital
patients, simply because their length of stay is less than the average LTCH patient, as CMS
assumes. Medicare data show that so-called “short stay” LTCH patients actually have a much
longer length of stay than the average short-term general hospital patient with the same
diagnosis. The length of stay is longer because the LTCH patient is, on average, much more
medically complex. Table 1 below shows the five most common SSO LTC-DRGs, and
compares the average length of stay for those stays with the average length of stay for the
average general short-term care hospital patient.I The data clearly show that LTCH SSO patient
lengths of stay, on average, greatly exceed that of patients treated in general short-term care
hospitals. Therefore, these patient populations are not clinically similar. These differences
reflect the more specialized needs, and more complex medical conditions, of LTCH patients, and
are indicative of the fact that, even for SSO cases, LTCHs do not simply function as general
acute care hospitals.

TABLE 1
Short-
LTCH Term
LTCH o) Hospital
DRG  Description ALOS GMLOS
475  RESPIRATORY SYSTEM DIAGNOSIS WITH VENTILATOR SUPPORT 13.0 8.0
87 PULMONARY EDEMA & RESPIRATORY FAILURE 13.0 49
88 CHRONIC OBSTRUCTIVE PULMONARY DISEASE 9.8 4.1
271 SKIN ULCERS 13.0 5.5
89 SIMPLE PNEUMONIA & PLEURISY AGE >17 W CC 10.1 4.8
All DRGs (weighted by case frequency) 12.7 5.6

e. Short-Stay LTCH Patients Are Clinically No Different Than
Other LTCH Patients

“Short stay” LTCH patients are not less medically complex than the general LTCH
patient population. In fact, the diagnoses, medical complexity and severity of illness of “short
stay” LTCH patients are generally no different from the general LTCH patient population. For
example, the most common “short stay” LTCH patients are ventilator dependent (DRG 475) -
the most vulnerable and medically complex patients. Overall for LTCHs, the average length of
stay for these patients is about 34 days. However, under CMS’ system, even ventilator-
dependent patients with a length of stay of 28 days are classified as “short stay” and would be
subject to payment penalties. Kindred’s data for the five most common SSO LTC-DRGs are

1 Data in table taken from the 2004 Medicare Provider Analysis and Review (“MedPAR”) file,
December and March updates. GMLOS refers to geometric mean length of stay.
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preseni 1 in Table 2.2 Ir Table 2, we provide data from the 2004 MedPAR file which shows
the geome.-ic mean ler<,./n of stay (“LOS”) for all LTCH patients, with the SSO threshold stay
(or 5/6ths of the gounetric mean LOS). The MedPAR file, along with 3M APR DRG Software
for the 3M All Patient Refined DRG (“APR-DRG”) Classification System, allows us to
categorize cases by severity of illness (“SOI”). The APR-DRG severity of illness scores range
from 1 to 4, with scores of 3 and 4 considered severely ill. Kindred’s data show that SSO cases
have similar SOI scores as cases that stay longer, demonstrating the clinical homogeneity of the

two groups.
TABLE 2
Kindred
GMLOS LTCHS5/6 Kindred SSO
for All GM: Cases: Cases:
LTCH LTCH SSO % in % in
DRG  Description Cases Threshold SOI34 SOI34
475  RESPIRATORY SYSTEM DIAGNOSIS WITH 34.2 28.5 94% 94%
VENTILATOR SUPPORT
87 PULMONARY EDEMA & RESPIRATORY FAILURE 304 253 95% 86%
88 CHRONIC OBSTRUCTIVE PULMONARY DISEASE 20.1 16.8 61% 45%
271  SKIN ULCERS 28.4 23.7 75% 70%
89 SIMPLE PNEUMONIA & PLEURISY AGE >17 W CC 21.2 17.7 77% 64%
All DRG cases (weighted by Kindred case-mix) 277 13% 67%

To illustrate the extent to which CMS’s proposals contradict the available data and
established regulatory scheme, these so-called “short stay” patients have a length of stay that
exceeds the 25-day threshold CMS uses to determine whether a hospital is eligible for
classification as an LTCH and yet CMS would also now, in effect, classify these patients as
short-term general hospital patients. This would penalize LTCHs who admit and treat the most
medically complex patients when those patients happen to be defined as “short stay” under
CMS’s own rules.

f. The Data Do Not Support CMS’s Assumption that LTCHs
Can Predict In Advance an Individual Patient’s Length of Stay

In developing these proposed changes to LTCH payments for SSO cases, CMS makes the
false assumption that LTCHs can predict in advance the expected length of stay for medically
complex LTCH patients. The data do not support this assumption. LTCH patients are a
homogeneous group of medically complex patients, as shown in Table 2. From a clinical
perspective, there are no discernable differences between “short-stay” LTCH patients and longer
stay (“inlier”) LTCH patients. Physicians who make admission decisions after applying
objective and rigorous clinical screening criteria cannot, indeed should not, predict in advance —
in effect, gamble on — the length of stay for this small subset of medically complex, severely ill
patients.

2 Data in table taken from 2004 MedPAR file, December and March updates. The APR-DRG
grouper software is proprietary software of 3M used to categorize cases by diagnoses and
procedures at discharge. The SOI scores range from 1 “minor,” 2 “moderate,” 3 “major,” and 4
“extreme.”
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_ Many patients admitted to LTCHs already have 1ad extended stays at acute care
_ hospitals, making it even more difficult to predict hov fong they will stay. This is supported by
the data presented in Table 3 below.3 For example, Table 3 shows that the average DRG 475
short-term acute care hospital (“STCH) patient has a LOS of 8 days; but STCH patients who are
admitted to LTCHs with DRG 475 had a LOS of 27 days, on average, in the STCH.

TABLE 3
LTCH Patients
Prior
Short- Short- GMLOS
Term Term for All
LTCH Hospital | Hospital LTCH
DRG Description GMLOS LOS Cases
475 RESPIRATORY SYSTEM DIAGNOSIS WITH VENTILATOR 8.0 27 34.2
SUPPORT
87 PULMONARY EDEMA & RESPIRATORY FAILURE 49 23 30.4
88 CHRONIC OBSTRUCTIVE PULMONARY DISEASE 4.1 10 20.1
271 SKIN ULCERS 55 12 28.4
89 SIMPLE PNEUMONIA & PLEURISY AGE >17 W CC 4.8 10 21.2
All DRGs (weighted by case frequency) 5.6 NA 26.6

Overall, STCH patients sent to LTCHs had prior lengths of stay in the STCH of 13.2
days. This is far in excess of the 5.6 days geometric mean length of stay for all STCH patients.
This rebuts any inference CMS may make that STCHs are systematically sending patients to
LTCHs before completing their course of care in the STCH.

Currently, most LTCHs, including Kindred’s LTCHs, use patient assessment tools, such
as InterQual® Long-Term Acute Care Criteria (McKesson Health Solutions), to assess the
appropriateness of patients’ admissions, their continued stays and ultimate discharges from
LTCH facilities. Such criteria are among the patient-level standards that MedPAC has
recommended be applied by CMS to define more precisely the level of care furnished by LTCHs
(“Report to the Congress: New Approaches in Medicare,” June 2004) and are used by many of
Medicare’s QIOs to evaluate the appropriateness of LTCH admissions. LTCH application of the
InterQual® Criteria identifies and screens a significant number of patients from admission,
thereby ensuring that only those patients who are appropriate for an LTCH stay are admitted.
However, these criteria do not identify (and no criteria would be able to identify) whether
patients are likely to be SSO patients. The fact that some of the patients ultimately require a
shorter LTCH stay than average for their diagnosis and clinical complexity does not change this
initial clinical determination of appropriateness.

In addition, the 2004 MedPAR data shows that SSO cases are indistinguishable from full-
stay cases on several important clinical measures, making it extremely difficult, if not
impossible, for LTCH admitting physicians to distinguish SSO patients from full-stay patients at
the time of admission. Accordingly, the disincentives built into CMS’s proposed payment

3 “Prior Short-Term Hospital LOS” data are from RY 2007 proposed rule. Other columns from
MedPAR 2004, December and March updates.
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changes for SSO cases do not have the ability to change the behavier of admu.‘ing physicians.
Table 4 below shows the severity of illness (“SOT”) and risk of mortality (“ROM:™) scores p
(derived from MedPAR 2004 using the APR-DRG grouper software) for Kindred L1 CIT sia
short-term general hospital patients.4 As you can see, there is no indication that LTCHs are
admitting less acute patients for a short-stay in order to maximize revenues, as CMS asserts;
rather, we find that SSO patients are virtuaily identical to full-stay patients on several key
clinical measures. There are many reasons why patients do not stay the same amount of time in
an LTCH, including death or better care outcomes, which do not imply so-called “gaming.”

TABLE 4

Comparison of Short-Term, SSO and All LTCH Patients

Short-  Short- . Kindred
Term Term Kindred SSO All All
Short-  Hospital  Hospital SSO Cases:  GMLOS gingred  Kindred
Term Cases: % Cases: % Kindred Cases: % in for Al Cases: % Cases: %
LTCH Hospital  in SOI inROM  SSO % in ROM LTCH  inSor in ROM
DRG GMLOS 34 34 ALOS SOI34 34 Cases 34 34
475 8.0 95% 92% 13.2 94% 89% 34.2 94% 85%
87 4.9 70% 90% 13.5 86% 929% 30.4 95% 95%
88 4.1 27% 18% 9.7 45% 34% 20.1 61% 40%
271 55 41% 22% 13.3 70% 49% 28.4 75% 51%
89 48 47% 23% 10.4 64% 37% 21.2 77% 45%
All DRGs 5.6 33% 249% 12.5 67% 55% 27.7 73% 57%

As the table above demonstrates, the average medical complexity (as measured by SOI
and ROM) and length of stay of SSO cases are far higher than for short-term general hospital
patients, and thus it is not surprising that the average costs for SSO patients are above the
inpatient prospective payment system (“IPPS”) DRG payment amounts. Since we find no
evidence that SSOs are in any way similar to short-term general hospital patients, we therefore
believe there is no basis for paying for them using the IPPS methodology.

g. CMS’s Analysis of Short-Stay Outlier Data Fails to Consider
the Fundamental “Law of Averages” of Every Prospective
Payment System

Prospective payment systems by design are based on averages — where some patients
have longer lengths of stay and some shorter. This is true for the IPPS and the LTCH PPS,
among others. CMS’s proposed policy looks at the SSO data out of context and in a way that
violates the fundamental “law of averages” that is the backbone of every prospective payment
system (ie., that, by definition, many patients have hospital stays less than average and many
have hospital stays longer than average, but the Medicare program is protected because the
overall payments are relatively fixed). This violates the will of Congress and CMS’s own
understanding of the legislative intent behind the IPPS and LTCH PPS. In the August 2002 final
rulemaking that established the LTCH PPS, CMS stated as follows:

4 Data taken from MedPAR 2004, December and March updates.
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The acute care hospital inpatient prospective payment system is a system of
average-based payments that assumes that some patient stays will consume more
resources than the typical stay, while others will demand fewer resources.
Therefore, an efficiently operated hospital should be able to deliver care to its
Medicare patients for an overall cost that is at or below the amount paid ‘under the
acute care hospital inpatient prospective payment system. In a report to the
Congress, “Hospital Prospective Payment for Medicare (1982),” the Department
of Health and Human Services stated that the “467 DRGs were not designed to
account for these types of treatment” found in the four classes of excluded
hospitals [psychiatric hospitals and units, rehabilitation hospitals and units,
LTCHs, and children’s hospitals], and noted that “including these hospitals will
result in criticism and their application to these hospitals would be inaccurate and
unfair.”

The Congress excluded these hospitals from the acute care hospital inpatient
prospective payment system because they typically treated cases that involved
stays that were, on average, longer or more costly than would be predicted by the
DRG system. The legislative history of the 1983 Social Security Amendments
stated that the “DRG system was developed for short-term acute care general
hospitals and as currently constructed does not adequately take into account
special circumstances of diagnoses requiring long stays.” (Report of the
Committee on Ways and Means, U.S. House of Representatives, to Accompany
HR 1900, H.R. Rept. No. 98-25, at 141 (1983)). Therefore, these hospitals could
be systemically underpaid if the same DRG system were applied to them.

67 Fed. Reg. 55,954, 55,957 (August 20, 2002). By CMS’s own admission, therefore, CMS
cannot pay LTCHs at rates comparable to the IPPS rates for SSO patients. To do so would
violate the law of averages upon which the LTCH PPS is based, and the clear will of Congress
and previous statements by HHS and CMS that short-term care hospital reimbursement does not
adequately compensate LTCHs.

4. The Data On Patient Discharges from IPPS Acute Care Hospitals
Does Not Support CMS’s Conclusions

The data do not support the position espoused by CMS in the proposed rule that the IPPS
hospital payment rate is sufficient to cover the costs of caring for this medically complex patient
population. CMS’s proposed rule will result in payment levels well below LTCHs® costs of
caring for these short stay patients. In fact, the combined effect of CMS’ proposed rule is to cut
rates to an unprecedented level where LTCHs would actually experience negative Medicare
margins. A simple example proves this point. The payment rate for LTCHs for a patient who is
ventilator dependent (DRG 475) assumes that the patient will stay in the LTCH about 34 days,
on average. An LTCH could provide excellent care and discharge such a patient after only 28
days. Under CMS’s proposed rule, the LTCH would receive the IPPS hospital payment rate for
this patient, which assumes the patient was only hospitalized for about 8 days. This proposal
would result in payments far below the costs the LTCH actually incurred in treating the patient.
In fact, a majority of DRG 475 SSO cases have stays above the typical 8 day short-term general
hospital average, indicating that CMS proposes to pay less than cost most of the time — an
unprecedented shift in policy, and one that would be unsustainable for many LTCHs. A full 11%
of DRG 475 SSO cases are discharged within 5 days of the 28.5 day threshold, and likely have
costs more similar to the full LTCH DRG payment than the IPPS payment based on an § day
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stay.S. 'fhus, this proposed pol.cy would create a significant payment cliff for these and other
S5 cases with stays close to tt e SSO threshold.

S. CMS’s 12 oposal to Pay for SSO Patients at the IPPS Rate Is
Inconsistent With the Statutory Standard for LTCH Certification

By proposing to pay for SSO cases at IPPS rates, CMS violates the clear will of Congress
in establishing LTCHs as a distinct, IPPS-exempt hospital provider type. As the agency is well
aware, Social Security Act § 1886(d)(1)(B)(iv)(I) defines an LTCH as “a hospital which has an
average inpatient length of stay ... of greater than 25 days” (emphasis added). Because it
incorporates the term “average,” this text permits no conclusion except that Congress fully
understood and intended that a significant portion of LTCH patients would experience lengths of
stay below the 25-day certification standard. Any other inference renders the concept of
“average” within the statutory language meaningless. Thus, by concluding presumptively that
SSO patients have been admitted to LTCHs inappropriately and paying these cases under IPPS
methodology, CMS thwarts the clear intent of Congress to exempt LTCHs from IPPS.

Further, CMS does not avoid the fundamental conflict between its proposal and the
statutory LTCH definition by virtue of the regulatory language it uses to implement the new
reimbursement policy. The new SSO payment ceiling in 42 C.F.R. § 412.529(c)(2)(iv) is
described as “an amount payable under [LTCH PPS] that is comparable to an amount that is
otherwise paid under the hospital [IPPS] ... (emphasis added).” Use of the construct
“comparable to” does not negate the actual effect of the proposal — namely, to reimburse LTCH
cases at rates developed for IPPS-reimbursed general acute care hospitals. CMS says as much
itself when it justifies this policy on its opinion that LTCHs are “behaving like acute care
hospitals,” despite the absence of any evidence that such LTCHs are failing to meet the 25-day
statutory certification standard. CMS’s “comparable to” language does not change the fact that,
contrary to Congressional mandate, LTCHs will be paid as IPPS-reimbursed general acute care
hospital for a significant number of their cases.

Importantly, the statutory language of SSA § 1886(d)(1)(B)(iv)(I) demonstrates that the
presumption underlying CMS’s proposed change in SSO payment policy is fundamentally
flawed. It follows necessarily from the statutory definition of LTCHs that, as long as the facility
satisfies the statutory certification standard — i.e., an average length of stay of greater than 25
days — any patient for whom continued acute care is medically necessary is, by definition,
appropriate for LTCH admission. Until Congress adopts a different standard to define LTCHs,
CMS lacks the authority to alter the methodology for reimbursing SSO cases on the basis of
assumptions directly at odds with statutory principles.

6. CMS’s Proposal on SSO Cases Is Contrary to the Agency’s Prior
Analyses of SSO and Very Short-Stay Outlier Cases

In March 2002, CMS first proposed, and later adopted in August 2002, a special payment
policy for SSO cases under which an LTCH would not receive the full LTCH-DRG payment. In
developing the SSO payment policy in 2002, CMS carefully analyzed the competing
considerations (such as the need to balance appropriate payments for shorter stay and inlier
cases, and the desire to avoid a “payment cliff” that could create inappropriate incentives),
identified numerous available options, and simulated the impact of those options using actual
data. When the August 2002 Final Rule was published, it provided that LTCHs would be paid

5 Twenty-nine percent of all SSO cases fall within 5 days of the 5/6™ geometric mean threshold
for their DRG.
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10r SSO cases the least of (i) 120 percent of the LTC-DRG specific per diem (determined by
dividing the LTC-DRG payment by the average length of stay for that LTC-DRG) multiplied by
the length of stay, (ii) 120 percent of the cost of the case, or (iif) the Federal prospective payment
for the LTC-DRG. Because the aggregate of the per diem payments for a particular SSO case
should not exceed the full LTC-DRG payment for the case, the SSO payment policy applies only
for patients whose lengths of stay do not exceed 5/6 of the average length of stay for the
particular LTC-DRG. In other words, the aggregate of the per diem payments set at 120 percent
of the LTC-DRG specific per diem would equal the full LTC-DRG payment once the patient’s
length of stay reaches 5/6 of the average length of stay for the particular LTC-DRG. This point,
therefore, became the “SSO threshold” — cases with lengths of stay below the SSO threshold are
paid under the SSO payment policy, and those above it are paid the full LTC-DRG rate.

The March 2002 Proposed Rule also included a separate payment policy for cases
categorized as “very short-stay discharges.” This payment policy was not included in the August
2002 Final Rule. Under the proposed policy, two LTC-DRGs (one psychiatric and one non-
psychiatric) would have been created for cases that have lengths of stay of 7 days or fewer, and
LTCHs would have been paid a per diem amount, determined by dividing the Federal payment
rate for the applicable LTC-DRG category (that is, federal payment rate multiplied by the LTC-
DRG weight) by seven. In proposing this policy, CMS sought to address its concern that “[a]
very short-stay discharge often occurs when it is determined, following admission to a LTCH,
that the beneficiary would receive more appropriate care in another setting” by making “an
adjustment for very short-stay discharges in order to make appropriate payment to cases that may
not necessarily require the type of services intended to be provided at a LTCH.” 67 Fed. Reg.
13,453. The development of the LTC-DRGs for very short-stay discharges and their proposed
relative payment weights, and the impact on the payment rates for non-short-stay patients, were
carefully simulated and analyzed by CMS at that time. In the August 2002 Final Rule, CMS
ultimately determined not to adopt the very short-stay discharge payment policy. Responding to
comments, CMS decided that this policy would inappropriately penalize an LTCH “for those
occasions when, in good faith, it admits a patient, who shortly after admission, expires or is
transferred to a more appropriate setting,” 67 Fed. Reg. 56,000, and would create a “‘payment
cliff,” which potentially could have provided a significant incentive for LTCHs to keep patients
who would otherwise have been paid for as very short-stay discharges.” 67 Fed. Reg. 56,001.

In the January 2006 Proposed Rule, among other things, CMS proposes to change
radically the method for determining the payment amount for SSO cases. In particular, CMS
proposes to change the percentage-of-cost-of-case limitation from 120 percent to 100 percent,
and to add an additional payment limitation for SSO cases based on an amount comparable to
what would have been paid to a general acute care hospital under IPPS. In marked contrast with
CMS’s development of SSO payment policy in the March 2002 Proposed Rule and the August
2002 Final Rule, and even though CMS claims insufficient data under the newly-implemented
LTCH PPS to effect the budget neutrality adjustment under 42 C.F.R. § 412.523(d)(3), CMS’s
current proposed SSO payment policy changes are founded only on CMS’s erroneous and
unsubstantiated assumptions that all SSO patients have been inappropriately admitted to LTCHs
and inappropriately discharged from general acute care hospitals. In developing this radical
proposal, (1) CMS misuses the SSO thresholds, which are not, and were never meant to be, a
measure of the appropriateness of an LTCH admission; (2) CMS erroneously assumes that
patients below SSO thresholds have been inappropriately admitted to LTCHs; (3) CMS
erroneously assumes that LTCHs function like general acute care hospitals when treating patients
below SSO thresholds; (4) by proposing to pay for SSO patients at IPPS rate, CMS proposes a
payment methodology that is inconsistent with the Congressionally-enacted standard for an
LTCH’s exemption from IPPS; and (5) CMS proposes to pay for SSO patients at rates that would
result in LTCHs being paid amounts significantly below their actual costs of providing care.
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C. Reco .nmendations

Kindred firmly believes that CMS should not revise the payment adjustment formula for
short-stay outlier (“SSO”) patients as proposed. These changes are not supported by the data
presented in the proposed rule and herein. Only after CMS has more than one year of cost report
data from the transition to LTCH PPS and CMS performs a valid analysis of the facility
characteristics and resources of LTCHs compared to general short-term care hospitals for the
LTCH patient conditions treated can CMS understand whether the current SSO payment
methodology is fair. Kindred is confident that CMS will find the current SSO payment
methodology to be fair because the overwhelming majority of SSO patients are appropriate for
LTCH care, based upon clinical admission decisions after applying objective and rigorous
clinical screening criteria and comprehensive patient plans of care. The available data supports
effective LTCH care, and in certain cases patient mortality during an LTCH stay, rather than
inappropriate patient admissions. Moreover, the LTCH PPS, like most prospective payment
systems, is based on averages by design — some patients have longer lengths of stay and some
shorter. Provided that LTCHs satisfy the statutory requirement of an average inpatient length of
stay that exceeds 25 days, these hospitals have achieved the desired balance of short- and long-
stay patients envisioned by LTCH PPS. We also have concerns about the ability of the fiscal
intermediaries to implement the necessary system edits for these SSO payment changes by the
July 1, 2006 effective date. CMS needs to take this into account so that LTCHs continue to be
paid in a timely manner.

We strongly urge CMS to consider alternatives that more appropriately target any cases
that, based on a meaningful analysis of current data, are likely the result of inappropriate
admissions to LTCHs. We recommend that CMS consider the following alternatives to address
the issues raised in the proposed rule regarding SSOs:

Option 1: CMS should adopt requirements for pre-admission, concurrent and post-hoc
review of the appropriateness of LTCH admissions.

a. Require physician certification of the need for LTCH services prior to or
concurrent with admission to an LTCH. This certification should be based on guidelines
established by CMS through rulemaking and public comment. CMS requires physician
certification of medical necessity for treatment for other Medicare providers to balance the goals
of protecting the Medicare trust fund against abuse with the need to preserve access to medically
necessary services. This approach directly addresses the issues CMS raised in the proposed rule
regarding SSOs. Requiring physician certification of medical necessity for LTCH care would
address CMS’s concerns that LTCHs are admitting SSO patients for financial reasons.

b. Adopt uniform admission and continuing stay screening criteria to ensure that
only appropriate patients are admitted to LTCHs. As noted above, some LTCHs already use
InterQual, the screening instrument used by the majority of QIOs to evaluate the appropriateness
of LTCH admissions and continued stays. Requiring the use of this or a related instrument
would meet the goal of ensuring that only appropriate patients are admitted to LTCHs.

c. Expand the sample of LTCH cases reviewed by QIOs for appropriateness of
admission and continued stay. In conjunction with recommendations (a) and (b) above,
expanded QIO review would be the most direct way to address CMS concerns about
inappropriate admission of short-stay patients raised in the CMS proposed rule. This is
consistent with the recommendation made by MedPAC in their June 2004 report to Congress.
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Option 2: CMS Could Impleme.t Targeted Payment Reforms Directed at “Very Short
Stay” Cases.

If CMS decides to use payment mechanisms 1 address SSOs, we recommend that CMS
implement a much more targeted approach than the one contained in the Proposed Rule. As
noted above, in CMS’s March 2002 Proposed Rule, CMS articulated the same concern that has
formed the basis for its current proposal — namely, the potential that some short-stay patients
may not have been appropriate for LTCH admission. At that time, CMS proposed to address this
concern with a more tailored alternate payment policy for very short-stay discharges. In the
August 2002 Final Rule, CMS declined to adopt this policy because it concluded that its
concerns were adequately addressed in the broader SSO payment policy. Nevertheless, the very
short-stay discharge policy presented in the March 2002 Proposed Rule demonstrates that a more
thoughtful and targeted approach to address CMS’ concerns is possible.

We urge CMS to develop a more targeted alternative payment policy that is tailored to
meet any legitimate concerns about inappropriate admissions. Any such alternative payment
policy must be based on a rigorous and objective analysis of relevant and current data, and must
result in payment amounts that bear a relationship with the LTCH’s costs of providing care on
average for the affected cases. As discussed above, LTCHs do not possess the ability to predict,
in advance, the length of an LTCH patient’s stay, nor do we believe that LTCHs should attempt
to make such predictions. However, to remove any incentive that CMS believes LTCHSs might
have to admit patients for a brief LTCH stay, we propose the following alternatives for CMS to
pay for “very short stay” cases:

a. Define “very short stay” cases as those with a length of stay well below the mean
for all LTCH cases (e.g., 5-7 days) and reimburse those cases at cost. The rest of LTCH
cases that are between the “very short stay” and the 5/6™ geometric mean threshold for their
DRG would be defined as “short stay outlier” cases, and would be paid under the current “lesser
of” payment methodology. Paying at cost for the “very short stay” cases removes any incentive
that might arguably exist for LTCHs to admit patients who could be predicted to have very short
lengths of stay.

b. Reimburse “very short stay” cases (as defined above) at a percentage of cost (e.g.,
95% of cost) to remove any incentive whatsoever that LTCHs might have for admitting
patients who could be predicted to have very short lengths of stay. This option would be
similar to the payment approach for high cost outliers, but we do not recommend a “stop loss”
feature given the difficulty in predicting lengths of stay or clinical outcomes for those patients.
All other SSO cases would be paid under the current SSO “lesser of” methodology. However, if
this option is adopted, we encourage CMS to consider reallocating the 5% “payment penalty”
imposed on very short stay cases to payment levels for other SSO cases.

Kindred also considered three other recommendations, but rejected each on policy
grounds for the following reasons:

“Phase-In" of SSOQ Policy Proposed by CMS. Kindred generally supports the agency’s
use of phase-ins to ease the transition for LTCHs to new payment changes; however, Kindred is
opposed to a phase-in of the SSO policy proposed by CMS for two primary reasons. First, as
demonstrated above, CMS’s proposal to pay LTCHs for SSO cases at the IPPS rate is not
supported by the data which indicate that LTCH SSO costs would not be covered by IPPS rates
and is, therefore, a flawed policy. Second, LTCHs are unable to predict in advance length of
stay or clinical outcome and therefore will not be able to adjust behavior in response to the
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policy, even if given more time. A phase-in will not cure these fundamental shortcomings ; vith
CMS’s proposed approach.

Specific Payment Adjustment for Very Short Stay Deaths. Kindred also considered but

rejected a specific payment adjustment for short stay cases resulting in death. We did not make
this recommendation because, as discussed above, physicians making admission decisions
cannot predict in advance clinical outcomes, particularly death. In addition, as noted above,
deaths occurring in short time periods represent a relatively small percentage of total LTCH
discharges. Finally, the other options discussed above would apply to a broader array of “short
stay” patients and more directly address CMS’s articulated concerns about inappropriate
admissions.

Per Diem Amount for Very Short Stay Cases. We also considered the option of per diem
amounts paid for very short stay cases, consistent with CMS’s March 2002 Proposed Rule, when
it first proposed the LTCH PPS. We rejected this approach for basically the same reason CMS
did, namely, it creates a payment cliff that could interfere with sound clinical decision making.
We believe our recommended approaches described above, i.e., paying cost for “very short stay”
cases, minimizes the cliff issue.

It is noteworthy that, in the March 2002 Proposed Rule, CMS originally proposed to pay
SSOs at 150% of cost to account for the fact that very short stay cases would be getting a per
diem amount at a much lower level. CMS then determined that higher SSO payments were
required to produce an LTCH payment system that was, overall, adequate and met the statutory
mandate to “maintain budget neutrality.” Under any approach that CMS chooses, and any
percentage of cost that CMS pays short stay cases, it is vitally important that CMS evaluate the
overall adequacy of the LTCH payment system as a whole, with due consideration of how those
decisions affect the ability of LTCHs to meet patient care needs.

II. Proposal to Not Update the RY 2007 Federal Rate
A. General Description

CMS is proposing that the LTCH PPS federal rate remain at $38,086.04 for the 2007 rate
year. CMS stated that this proposal is based on an analysis of the LTCH case-mix index and
margins before and after implementation of LTCH PPS and the latest available LTCH cost
reports, which allegedly indicate that LTCH Medicare margins were 8.8 percent for FY 2003 and
11.7 percent for FY 2004. CMS added that the proposed federal rate for RY 2007 is also based
upon and consistent with the recent recommendation by MedPAC that “Congress should
eliminate the update to payment rates for long-term care hospital services for rate year 2007.”
December 8, 2005 MedPAC Meeting Transcript (the “MedPAC Meeting Transcript”), pg. 165.
Each of these data sources fail to support the proposal to not update the LTCH PPS federal rate.

B. Assessment
1. The 3M Analysis of LTCH Claims Data Is Flawed

The case-mix index (“CMTI”) is defined as an LTCH’s case weighted average LTC-DRG
relative weight for all its discharges in a given period. CMS characterizes a change in CMI as
either “real” or “apparent.” A “real” CMI increase is an increase in the average LTC-DRG
relative weights resulting from the hospital’s treatment of more resource intensive patients. An
“apparent” CMI increase is an increase in CMI due to changes in coding practices, according to
CMS. CMS believes that freezing the federal rate for RY 2007 will eliminate the effect of
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.coding or classification changes that do not reflect changes in LTCHs’ case-mix (i.e., the federal

rate will reflect only “real” CMI and not “apparent” CMI). CMS reaches this conclusion by
lpoking at a data analysis performed by 3M. The 3M analysis compared FY 2003 LTCH claims
data from the first year of implementation of LTCH PPS with the FY 2001 claims data generated
prior to the implementation of LTCH PPS (the same LTCH claims data CMS used to develop
LTCH PPS). 3M found that the average CMI increase from FY 2001 to FY 2003 was 2.75
percent. CMS then assumes that the observed 2.75 percent change in case-mix in the years prior
to the implementation of LTCH PPS represents the value for the “real” CMI increase. CMS then
makes a second assumption that the same 2.75 percent “real” CMI increase remained absolutely
constant during the LTCH PPS transition period. Because the 3M data showed a 6.75 rise in
CMI between FY 2003 and FY 2004, CMS concludes that 4.0 percent of that increase represents
the “apparent” CMI increase due to improvements in LTCH documentation and coding.

The first error with the assumptions that CMS makes here is that there are a number of
LTCHs that did not begin the transition to LTCH PPS until close to the start of FY 2004 — the
second year of the LTCH PPS transition period. Significantly, all of Kindred’s 44 LTCH
hospitals (out of a total 280 LTCHs operating in FY 2003) did not receive any portion of the
LTCH PPS federal rate until September 1, 2003 — one month shy of the FY 2004 rate year. The
evidence available to Kindred suggests that there were other LTCHs that went onto LTCH PPS
late in the FY 2003 rate year as well. So CMS’s assumptions that 4.0 percent of the 6.75 rise in
CMI between FY 2003 and FY 2004 can be attributed to better LTCH coding and documentation
is simply false — at least with respect to Kindred’s LTCHs. Therefore, the proposed elimination
of the update to the federal rate for RY 2007 is based on at least two false assumptions and a
failure to use the proper data (in this case, the case-mix data from FY 2004, when all LTCHs in
operation at the time LTCH PPS went into effect had begun the transition to LTCH PPS).
Moreover, to prove CMS’s assumptions, it would need to compare the CMI increases for LTCHs
that elected reimbursement at the full federal rate at the beginning or at some time during the
transition period against the CMI increases for LTCHs that chose to go through the full five-year
transition period to the federal rate. In addition, during the first year of the transition period, the
federal rate only made up 20 percent of the LTCH’s payment for those LTCHs that chose to
transition to LTCH PPS. This relatively small portion of the overall payment makes it far less
likely that LTCHs were aggressively coding LTCH stays during FY 2003 in a manner that would
account for the entire differential between the pre-LTCH PPS average CMI increase and the
post-LTCH PPS average CMI increase. In sum, CMS makes a number of false assumptions to
explain a rise in CMI for LTCHs during the transition period to LTCH PPS, without considering
other factors or data elements that suggest real CMI increases, due to real changes in LTCH
treatment of more resource intensive patients, rather than deliberate coding efforts to enhance
payments. On this basis alone, the LTCH PPS federal rate for RY 2007 should be updated.

2. The Medicare Program Safeguard Contractor Review of One LTCH
is Not Representative Data

The second source of erroneous data that CMS used to propose a rate freeze for RY 2007
is a review by a Medicare program safeguard contractor working with a fiscal intermediary that
examined a sample of LTCH claims with specific diagnoses in one LTCH and determined that
the majority of those patients were not “hospital-level” patients, but were more suitably skilled
nursing facility (“SNF”) patients. CMS states that a Medicare QIO reviewed a sample of the
claims that had been determined not to be hospital-level patients by the Medicare program
safeguard contractor and concurred with its assessment of most of those cases. CMS adds that
they have other anecdotal information about investigations of LTCHs treating patients that do
not require hospital-level care. CMS concludes that these findings add further support for its
assumptions that the increase in LTCHs’ CMI is primarily due to factors other than “real” CML.
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On its face, this is the worst kind of data for CMS to use when making an important policy
decision such as a payment rate change. The conclusions reached by a Medicare program
safeguard contractor after a szngle review using only a sample of claims from a single LTCH,
where some of the contractor’s conclusions were later disputed by a QIO, bears no meaningful
relationship to the patients treated by the other 374 LTCHs that are currently paid under LTCH
PPS. The same can be said for the anecdotal information about similar LTCH reviews that CMS
mentions. CMS fails to show a relationship between one LTCH’s behavior with regard to
admitting what are disputably a few inappropriate cases and the case mix of any other hospitals
or industry-wide case mix increases. CMS assumes that one LTCH’s behavior is similar across
all LTCHs without presenting data to show that this is in fact true. CMS did not analyze the
individual cases of other LTCHs to determine if the one case it reviewed was more widespread.

3.  The CMS Analysis of LTCH Margins Is Flawed

The third source of erroneous data CMS discusses in the proposed rule as support for the
rate freeze is an internal CMS analysis that basically retraces the steps MedPAC took to examine
LTCH margins before and after implementation of LTCH PPS. CMS says full-year cost report
data from FY 2003 indicates that LTCH Medicare margins were 8.8 percent in that year, and
preliminary cost report data for FY 2004 indicates LTCH Medicare margins of 11.7 percent for
that year. CMS says that LTCH Medicare margins prior to LTCH PPS (going back to 1996)
ranged from -2.2 percent in FY 2002 to 2.9 percent in FY 1997. However, upon a closer
examination of the MedPAC data on LTCH margins, the data shows that almost a quarter of
LTCHs (23% to be precise) had negative Medicare margins in 2004. In addition, MedPAC did
not take into consideration the effect of the 25 percent rule on reimbursement to LTCH hospitals-
within-hospitals for admissions from the host hospital when modeling LTCH Medicare margins.
See MedPAC Meeting Transcript, pg. 164. Thus, it is clear that CMS has not properly
interpreted the data and has drawn incorrect conclusions from the selected observations about
LTCHs’ Medicare margins to support its proposed freeze of the LTCH PPS federal rate in RY
2007.

In the proposed rule, CMS states that the LTCH cost report data does not show increases
similar to the increases in CMI, and because reported costs did not increase as much as reported
increases in CMI, LTCHs must be incorrectly coding cases. In making this assumption, CMS
does not indicate that it is allowing for any increase in efficiency by LTCHs, which would lower
costs and not affect CMI. In a different part of the proposed rule, CMS suggests that it may
begin measuring efficiency and include that in the LTCH market basket methodology. This is
inconsistent with the agency’s position on the increase in CMIL On the one hand, CMS suggests
that efficiency plays a part in LTCH payment adjustments, yet CMS does not concede that
efficiency affects cost growth in CMIL In fact, when CMS discusses PPS transition periods, the
agency states its expectation that providers will become more efficient under a PPS system. It is
erroneous, therefore, for CMS to take a contrary position, and ignore its own stated expectations
and the available data, to conclude that LTCHs transitioning to LTCH PPS do not become more
efficient for purposes of measuring CMI growth.

4. CMS Failed to Consider the Reweighting of LTC-DRG Weights
Earlier This Year

The discussion in the proposed rule regarding changes in CMI since the implementation
of the LTCH PPS fails to address other recent changes that have had a material affect on LTCH
coding and payment. Namely, CMS has already corrected any coding issues from 2004 by
reweighting the LTC-DRG weights earlier this year. In fact, each year of the LTCH PPS, CMS
has reweighted the LTC-DRGs in a non-budget neutral manner to realign LTCH payments
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with costs, and reserves the 1 ht to do so »ving forward. In the I'PS Final Rule for FY 2006,
published August 1, 2005, CM> ~~iuce? the LTC-DRG weights (r 'culting in an agency-
estimated 4.2% reduction in payments to LTCHs) for the exact sam *reason that CMS is now
proposing no market basket update for RY2007 — because PPS reir.sursements to LTCHs were

higher than LTCH costs in 2004.

Through the CMI analysis in this proposed rule, CMS has basically documented the same
purported phenomenon that it found a few months ago and documented in the IPPS final rule —
that during the transition to the PPS, LTCH coding practices are resulting in patients being
assigned to DRGs with reimbursements that are higher than the LTCH’s costs for those patients.
As stated above, CMS sought to eliminate any differences between reimbursements and costs in
2004 by reducing LTC-DRG weights in 2006 (and it did the same for 2003 differences in the
2005 LTC-DRG weights). Because the same alleged PPS coding transition problem was
previously corrected in the 2006 IPPS rule, there is no need to eliminate the market basket
update in RY 2007. Eliminating the update for RY 2007 would be nothing more than an
unjustified penalty upon LTCHs.

5. CMS Failed to Consider Recent Changes to Coding Clinic Logic

CMS also has failed to address another recent change that has had a material affect on
LTCH coding and payment. Recent revisions to the guidelines for utilizing DRG 475
(“Respiratory System Diagnosis with Ventilator Support”) have resulted in reduced payments to
LTCHs. In particular, the AHA Coding Clinic revisions to DRG 475 now require that LTCHs
use lower-weighted DRGs for principal diagnoses that previously fell within the parameters of
DRG 475. As a result of this change, LTCHs are now receiving reduced payment for treating
patients with certain types of respiratory distress, despite that the same resources are being
expended on such patients. Nonetheless, CMS failed to consider this change in the applicability
of DRG 475, which many LTCH patients are classified for payment, in proposing a zero percent
update to the LTCH PPS federal rate for RY 2007.

C. Recommendations

CMS should allow a full update to the LTCH PPS federal rate for RY 2007. Projected or
assumed “overpayments” in the LTCH system are effectively eliminated from the payment
system on an annual basis as CMS recalibrates the LTC-DRG weights or makes similar
adjustments to other aspects of the LTCH PPS. CMS has achieved payment adequacy through
the DRG reweighting. A zero market basket update would be a duplicative and unnecessary cut
in LTCH payments to address the very same issue that CMS just addressed in the IPPS Final
Rule for FY 2006. CMS also needs to account for other changes in LTCH coding, including the
amended guidelines regarding classification of patients under DRG 475, when proposing
changes to the update.

III.  Monitoring/RTI International Study
A. General Description

The proposed rule summarizes the preliminary data analyses conducted by the Research
Triangle Institute International (“RTI”) under contract to CMS. "The stated purpose of this
research is to analyze the LTCH provider category and determine the feasibility of implementing
MedPAC’s recommendations (in the June 2004 Report to Congress) for creating new LTCH
facility and patient criteria. This would ensure that patients admitted to LTCHs are medically
complex and have a good chance of improvement. Specifically, the RTI research is designed to:
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¢ Determine whether industry growth is attributable to attractive Medicare payments or
‘ncreased patient demand;

¢ Meas. = nati= outcomes across post-acute providers and assess the correlation between
outcomes and payment levels; and

¢ Determine whether there are unique characteristics of LTCH facilities and patients to
assess the feasibility of developing additional certification criteria.

CMS presents preliminary data results from the RTI study, which are primarily based on
analyses of the 100% MedPAR 2003 file, other Medicare data, stakeholder interviews, and site
visits to LTCHs.

B. Assessment
1. Insufficient Description of Methodology to Comment

As an overall comment, we do not believe that CMS presented in the proposed rule a
sufficient description of the methodology that RTI is using to analyze LTCH data. Without an
understanding of RTI’s methodology, we cannot provide meaningful comments to the
preliminary data analyses that are presented in the proposed rule. CMS needs to provide this
methodology. The comments that follow are based upon our review of the limited information
about RTI’s work that CMS published in the proposed rule.

2. Causes of Industry Growth

CMS states that a goal of the “research is to determine whether this [increase in numbers]
is due to growing patient demand or industry response to generous payment policies.” However,
no data are presented that indicate that RTI has studied this issue. Therefore, it is not possible
for the industry to submit meaningful comments until such time as CMS publishes these results.
The assertion that LTCHs have “increased in numbers exponentially” is not mathematically
correct, nor is it meaningful without context. In MedPAC’s June 16, 2005 prepared testimony
before Congress on Medicare post-acute care, MedPAC presented the following figure to
illustrate Medicare spending growth for various post-acute care provider types between 1998 and
2004 (see Figure 3 (taken from Figure 1 at page 3 of MedPAC testimony)). The data show that
overall Medicare spending on LTCHs remains far less than all other post-acute care provider
types, and growth in spending on LTCHs has not outpaced other types of post-acute providers
during this period.
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We note that despite LTCH numbers growth, CMS Medicare spending for LTCHs is estimated
to be about 1% of total Medicare spending.6 In addition, by RTI’s own findings, there are many
places in the country where Medicare beneficiaries do not have access to LTCHs.

6 In the proposed rule, CMS estimates RY 2007 spending for LTCHs to be $5.27 billion (see 71
Fed. Reg. at 4,681). This figure excludes an SSO policy effect of 11.1% and includes a market
basket update of 3.6%. By reducing the $5.27 billion by the CMS-estimated 11.1% SSO policy
effect, and by eliminating the market basket update, spending under existing policies would be
$4.5 billion in 2007. CBO estimates of net mandatory Medicare spending in RY 2007 is $383.4
billion, meaning that LTCH spending projections equal 1.2% of net mandatory Medicare
spending. If you assume, as does CMS, that the 11.1% estimated reduction for the proposed
changes to SSO payments does not occur, LTCH spending is projected to be just 1.3% of net
mandatory Medicare spending in 2007.

680 South Fourth Street  Louisville, Kentucky 40202
502.596.7300 502.596.7300 Fax  wwwkindredhealthcare.com



Centers for Medicaic ¢ Medicaid Service;
March 20, 2006
Page 23

3. Patient Outcomes

CMS states in this proposed rule that the “central question” of the resea.ch by RTI 1s
determining “whether there is a correlation between the higher payments at LTCh. .~ .
improved patient outcomes for the same types of patient is different treatment settings.” Again,
in the proposed rule, no data were presented that compared outcomes for clinically identical
patients across the post-acute care providers, so the industry has not been provided an
opportunity to submit meaningful comments on this section. The single outcomes data point that
was published concerned mortality rates for LTCHs and short-term hospital outlier patients for a
subset of patients (short-term hospital outlier mortality rates in that sample were about one-third
higher than the rate for LTCH patients). Regardless, the RTI comparison of acute outlier
patients with LTCH patients does not constitute a full analysis of outcomes across different
settings for similar patients. Thus, the central question of RTT’s research has not been answered.
A more appropriate comparison of outcomes would contain a subset of clinically similar patients
discharged from short-term hospitals to SNFs, IRFs, IPFs, home health, and LTCHs.

We reject the notion that a proper measure of outcomes is costs per case, which seems to
be an implied outcomes measure in the RTI study methodology, without controlling for patient
acuity. For example, on page 4,710 of the proposed rule, RTI finds that the cost per case for
LTCH patients in DRG 462 was $20,311 while the IRF payment in a majority of cases is
$11,741. RTI then acknowledges that “little is known about the differences in severity across the
different settings.” It is precisely because of patient acuity differences that the Medicare PPS
payment methodologies adjust payment amounts both through DRG weights and through
differences in Federal base rate amounts. Without a proper analysis that considers patient acuity,
RTT’s comparison of costs per case between different provider types has little to no value.

4. Descriptions of LTCH Patients

Kindred has performed its own data analysis of MedPAR data using the 2004 data set.
We agree with the RTI finding that LTCHs “treat a relatively small proportion of all types of
cases compared to other settings.” 71 Fed. Reg. at 4,707. Our analysis shows that
approximately 75% of LTCH patients fall into 25 DRGs but that the DRG with the most cases,
DRG 475, only accounted for 10% of LTCH patients.

According to the proposed rule, a primary focus of the RTI study is to identify any
differences between LTCH patients and those seen in other post-acute settings. The acute outlier
and LTCH assessments that RTI performed do not answer this study question. RTI does report
that LTCH patients tend to have a higher number of co-morbidities relative to other types of post
acute care providers. Additionally, RTI evaluated medical complexity by using Hierarchical
Coexisting Condition (“HCC”) scores, which are based on a patient’s Medicare expenditures
from the year preceding the index IPPS admission. Overall, “LTCH only” patients had the
highest average HCC score of any post-acute care provider, according to the RTI data.

Kindred, in collaboration with ALTHA and other LTCH providers, conducted an
evaluative study of the LTCH provider community with a focus on patient and facility level
characteristics. This study builds on previous work we have done to identify appropriate LTCH
certification criteria. The all patient refined-diagnosis related groups (“APR-DRGs”) system
permits users to classify hospital patients not only by resource utilization, but also in terms of
patient SOI and likelihood of mortality.7 The Figure below shows that the vast majority of

7 APR-DRG scores are expressed as categories 1 to 4 and are organized to capture the risk of
mortality for each patient using age, primary diagnosis, co-morbidities, and certain medical

680 South Fourth Street  Lovuisville, Kentucky 40202
502.596.7300  502.596.7300 fax  www.kindredhealthcare.com




wenters for Medicar & M icaid Services
March 20, 2006
Page 24

LTCH patients are classified in the highest APR-DRG SOI categories — whether one looks at all
LTCH cases, just the five most frequent “short stay” outlier DRG cases, or all “short stay” LTCH
cases — but that only a third of short term care hospital patients are classified in the highest SOI
categories (see Figure 4). This supports the conclusion that LTCH patients are, in fact, much
sicker than short term hospital patients. '

FIGURE 4: LTCH Patients are Much Sicker than Average
Short Term Hospital Patients

Percentage of Patients in the highest APR-DRG “Severity of lliness ” Categories
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*Source: MedPAR 2004
*Severity of lliness from APR-DRG Methodology

The next Figure compares patients in LTCHs and short term care hospitals using the
APR-DRG “risk of mortality” categories (see Figure 5). It shows that approximately half of all
LTCH cases and half of all “short stay” LTCH cases are classified in the highest APR-DRG “risk
of mortality” categories, yet only about a quarter of all short term care hospital cases are
classified in this manner. Therefore, LTCH patients are much more likely to expire during their
hospital stay than short term care hospital patients.

procedures. The SOI categories are rated from 1 to 4 as minor, moderate, major, and extreme,
respectively. Both the acute care hospital MedPAR data and LTCH data were run through the
APR-DRG GROUPER to determine SOI scores associated with ach case.
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Cisce 5: LTCH Pativnts Have a Higher “Risk of Mortality ” than
Average Short Term Hospital Patients

Percentage of Patients in the Highest APR-DRG “Risk of Mortality” Categories
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Additionally, the acute care hospital MedPAR file shows that cases discharged to LTCHs
frequently have a higher SOI than other acute patients discharged to SNFs or IRFs. Sixty-nine
percent of patients discharged to LTCHs have a major or extreme risk of mortality during their
acute hospital stay compared to less than half of SNF patients and only 36 percent of IRF
patients. Table 5 shows the percent SOI distribution for LTCH, SNF, and IRF cases.8

TABLE 5

Severity of Illness for Short Term Acute Care Discharges to LTCH, SNF, and IRF

Discharge Cases: % in  Cases: % in
Destination Cases Proportion SO11,2 SO1 34
LTCHs 98,267 0.9% 31% 69%
IRFs 429,799 3.7% 64% 36%
SNFs 1,932,481 16.8% 52% 48%
All Discharges 11,518,734 100% 67% 33%

8 Data taken from MedPAR 2004, December and March updates.
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Finally, according to previous industry research, LTCHs see the sickest patients with
many underlying co-morbidities. Kindred anticipates that CMS will report on the RTI evaluation
tindings of patient outcomes in the RY 2007 LTCH PPS final rule. RTI will need to account for
limitations in the MedPAR data that is available. Our preliminary review of that data revealed
that the file only records up to eights secondary diagnoses for each patient. Therefore, the
number of patient co-morbidities in the MedPAR file does not accurately reflect the true number
of co-morbidities for acute care patients discharged to different post-acute care settings.

C. Recommendations

Kindred supports the stated goals of the RTI study: analysis of patient demand for LTCH
services, analysis of patient outcomes in LTCHs as compared to other post-acute settings, and
research to assess the feasibility of developing certification criteria. Kindred has performed
numerous data analyses using publicly available Medicare data and has developed its own
proposal for LTCH certification criteria. We support the work that MedPAC and RTT have
conducted in the development of certification criteria and look forward to a continued dialogue
with these research organizations. Kindred recommends that, rather than slowing LTCH
spending through payment policy, which is broad and imprecise, CMS consider implementing
certification criteria to achieve its goals, and we look forward to working with CMS in that
effort.

IV. Discussion of Freestanding LTCHs and the 25 Percent Patient Referral Criterion
for Hospitals Within Hospitals (HIHs)

A. General Description

In the proposed rule, CMS states a continued concern over “inappropriate patient
shifting” between acute care hospitals and LTCHs, even following implementation of the
hospital within hospital (“HIH”) 25% rule at 42 C.F.R. § 412.534. Based on the agency’s
continued monitoring efforts, CMS believes that LTCH co-location with a short-term acute care
hospital is not a prerequisite for a short-term acute care hospital to discharge a patient to an
LTCH prematurely. CMS states that many freestanding LTCHs accept the majority of their
patients from one acute care hospital independent of co-location. Additionally, CMS believes
the HIH 25% rule is intentionally being circumvented by “creative patient shifting” in
communities where there are multiple HIH and freestanding LTCHs. CMS states that it has been
brought to their attention that some acute care host hospitals have arranged to cross-refer patients
to HIH or satellite LTCHs of other acute care host hospitals within the same community.
Another situation CMS discussed is when a patient is admitted to an LTCH HIH from the host
hospital where the patient was provided initial treatment and then transferred to a freestanding
location of that same LTCH. CMS states that the growth in the LTCH industry is now occurring
through the development of freestanding LTCHs, and that even those hospitals may be in danger
of functioning as units of a primary referral source. CMS believes that the intent of the HIH
25% rule “to hinder the de facto establishment of an LTCH unit of a host hospital, which is
precluded by law,” is being circumvented by these activities. 71 Fed. Reg. at 4,697. CMS says
that it is considering appropriate adjustments to address this issue.

B. Assessment

Kindred agrees that every effort should be made to ensure that patients are not
inappropriately transferred to any LTCH (HIH or freestanding) to maximize Medicare payments.
However, for several reasons, we do not believe that CMS expand or otherwise apply the HIH
25% rule to freestanding LTCHs.
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In May 200/ , CMS proposed new payment policics applicable t LTCH HIHs, which
CMS then adopter’ 1in August 2004. Motivated by a supposel “nrolifi<ation” of LTCH HIHs,
CMS asserted that the HIH separateness criteria were insufficient to address CMS’s concerns.
Based on “anecdotal information”, CMS asserted that entities have used “complex arrangement;
among corporate affiliates, and obtained services from those affiliates, thereby impairing or
diluting the separateness of the corporate entity” even though those arrangements “technically
[remain] within the parameters” of the separateness criteria. 69 Fed. Reg. 49193. CMS asserted
that these complex arrangements include the common ownership of host hospitals and LTCHs,
which would enable “payments generated from care delivered at both settings [to] affect their
mutual interests.” 69 Fed. Reg. 49193. Going further, but citing no evidence to support the
validity of CMS’s concerns, CMS broadly claimed that host hospitals may be prematurely
discharging patients to LTCH HIHs because they are incentivized to do so under IPPS, such that
both the host and the LTCH HIH receive separate payments for what might be a single episode
of care. Although citing no evidence - or even any effort to study the issue — CMS thus implied
that LTCH HIHs are providing services to patients inappropriate for LTCH admission.

On July 9, 2004, MedPAC submitted comments to CMS concerning CMS’s then-
proposed 25% admissions threshold for HIHs. MedPAC did not endorse CMS’s proposal, but
rather expressed concerns about it and suggested the need for more empirical evidence and
analysis prior to the development of appropriate policy. Specifically, among other things,
MedPAC noted that the 25% admissions threshold would do nothing to “ensure that patients go
to the most appropriate post-acute setting”. MedPAC also noted that it has declined to
recommend a moratorium on new LTCH HIHs in response to growth in the number of these
facilities since, MedPAC believed, further analysis of the risks posed by LTCH HIHs should take
place first. Similarly, MedPAC declined to endorse the 25% admissions threshold for HIHs,
noting the need for more evidence of the unique risk posed by these facilities.

In finalizing the 25% admissions threshold for HIH’s in August 2004, CMS off-handedly
dismissed MedPAC’s comment letter and ignored the suggestions contained in MedPAC’s June
2004 report to Congress. Despite CMS’s stated concerns about the use of complex corporate
arrangements, CMS did not preclude the use of complex common ownership arrangements to
circumvent the separateness criteria. Nor did CMS pause to validate its assumptions that LTCH
HIH are being paid for the same course of treatment provided at a general acute care hospital.
CMS did not even seek to develop principles that would adjust payments to LTCH HIHs in those
cases where an LTCH patient could be shown to have been inappropriately admitted and
effectively continuing to receive general acute care hospital care in an LTCH. Further, CMS did
not wait for the results of the RTI study to determine whether its concerns could be addressed
through facility and patient criteria to define LTCH care. Rather, in effect, CMS sweepingly
assumed that a large number of patients admitted to LTCH HIHs from host hospitals are
inappropriate for LTCH care, and implemented payment adjustments that significantly reduce
payments to LTCH HIHs to the extent that the LTCH HIH receives more than 25% of its
admissions from the host hospital.

The HIH 25% rule requires that, at most, 25 percent of LTCH HIH’s admissions from a
co-located hospital will be paid at the full LTCH PPS rate (stated another way, at least 75 percent
of admissions to an HIH must be referred from a source other than the host hospital to avoid this
payment adjustment). CMS believes this will reduce incentives for host hospitals to maximize
Medicare payments and, consequently, the likelihood that host hospitals will transfer
beneficiaries to LTCH HIHs before they reach the geometric mean LOS for their DRG. We
have not found that short-term acute care hospitals are discharging patients to HIHs prior to the
mean DRG length of stay. Further, CMS has presented only limited evidence of such activity.
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In this proposed rule, CMS cites three data sources for it< statements about alleged
improper patient shifting involving freest. nding LTCHs. Tb.{irst is a Lewin Group study that
CMS states was commissioned by an LTCh ¢rade associat’on. CMS does not state that it
reviewed the study or the underlying data — onty I...: ZiviS was informed by the association of
certain findings from the study. In fact, the Lewin Group study was commissioned by the
National Association of Long Term Hospitals (“NALTH”). In NALTH’s comments to CMS
about this proposed rule, they take issue with the conclusions that CMS reached from this study
for failing to recognize the demographics of referrals to post-acute providers throughout the
United States. See NALTH Comments, dated March 13, 2006, pgs. 24-25. NALTH requested
that CMS correct the public record with regard to this study and fully report the Lewin Group’s
conclusions.

The second source of data CMS refers to is anecdotal information about “frequent
‘arrangements’ in many communities between Medicare acute and post-acute hospital level
providers” that do not have common ownership or governance, but are allegedly engaged in
patient shifting due to “mutual financial advantage.” 71 Fed. Reg. at 4,697. This information is
vague, at best. CMS provides no other information about this anecdotal information, and no way
for interested parties to confirm the validity of this data.

The third source of data here is a data analysis that CMS states it conducted of sole-
source relationships between acute care hospitals and non-co-located LTCHs. CMS presents
certain data points from the FY 2004 and FY 2005 MedPAR files: 63.7 percent of 201
freestanding LTCHs have at least 25 percent of their Medicare discharges admitted from a sole
acute care hospital; for 23.9 percent of freestanding LTCHs, CMS says the number of referrals is
50 percent or more; and 6.5 percent of freestanding LTCHs obtain 75 percent or more of their
referrals from a single hospital source. CMS, however, fails to present any data whatsoever
concerning other types of acute or post-acute care hospitals and the proportion of patients which
they admit from a single referral source. Without this data as a basis of comparison, it is
impossible to know whether the percentages CMS cites from its analysis are unusual in the
hospital sector.

Thus, it is clear that CMS is not in a position to make further policy changes pertaining to
freestanding LTCHs without a more thorough and meaningful analysis of available data. In this
regard, we continue to believe that the HIH 25% rule is an ineffective method of addressing this
policy issue. We believe this rule does nothing to distinguish LTCH HIHs who are following the
letter and spirit of the separateness and control regulations from those who are not. CMS should
focus its resources on enforcing its existing requirements for HIHs at 42 C.F.R. § 412.22(e),
rather than take the premature step of expanding this payment penalty to freestanding hospitals.
Until the transition period for the HIH 25% rule is completed for all LTCH HIHs (between
October 1, 2007 and September 30, 2008), CMS cannot know whether this payment adjustment
is achieving the stated policy goal without having undesirable effects on patient care.

Moreover, we believe that expanding the HIH 25% rule to freestanding LTCHs is not
supported by the policy reasons discussed in the proposed rule. By definition, freestanding
LTCHs are not co-located with another hospital. Therefore, they could never be confused with a
hospital unit. CMS is inappropriately trying to address an issue of concern to the agency — the
level of LTCH discharges that were admitted from a single hospital referral source — by citing
the absence of statutory authority for LTCH units. We believe that this theory exceeds any
reasonable interpretation of the statute.

CMS notes that the growth in new Medicare hospitals from 2003 to the start of 2005
increased from 200 to 378. However, utilizing the Provider of Service public use file provided
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by CMS, we found that only 95 hospitals were certified as LTCHs from 2003 thru 2005. /Jore
notably, there were only 22 new hospitals in 2005, down from the 37 new hospitals com-aencing
participation in 2004, and 36 in 2003. We believe this reduction in new Medicare-participating
LTCHs is a direct result of the HIH 25% rule which was published in August 2004. Our analysis
of this data further shows that the dramatic drop in growth is predominantly occurring in the
HIHs, although the freestanding hospital growth also declined by one hospital in 2005, as
compared to 2004 and 2003. This data does not include the number of LTCHs that were forced
to close during this time period. We believe this is evidence that the HIH 25% rule is restricting
the growth of LTCH HIHs. We also believe that this rule is making LTCH services less
available or unavailable in communities where short-term care hospitals and other provider types
are having difficulty caring for a growing number of patients that would quality for LTCH care.
The HIH 25% rule is clearly having an impact on patient access to LTCH care. CMS should
wait until the HIH 25% rule fully takes effect at the conclusion of the transition period before
any expansion of the HIH 25% rule is considered.

Finally, we are concerned about any policy that establishes a criterion that is not
clinically based and is instead based on an arbitrary percentage of admissions. To the extent
CMS is motivated to curb growth in the number of LTCHs, particularly HIHs, we believe
certification criteria is a more rational and clinically-based approach. In its June 2004 report,
MedPAC recommends that the certification criteria for the Medicare LTCH provider category be
strengthened to reduce unnecessary growth in the number of LTCHs who are not treating
medically complex patients with multiple co-morbidities. These strengthened criteria would
apply not only to HIHs, but freestanding LTCHs. Kindred agrees with this approach and has
advocated using the following categories of criteria to effectively improve the certification
criteria:

e Patient Characteristics. The revised LTCH criteria should encourage LTCHs to
serve a medically complex patient population. Two relevant proxies for measuring
and monitoring this medical complexity should be used: (1) the current requirement
for a 25 day average length of stay for Medicare beneficiaries, and (2) a new severity
of illness threshold. A significant portion (e.g., 50 percent) of every hospital’s
Medicare discharges during its cost report year would be classified into either APR-
DRG severity of illness level (SOI) three or four.

e Structure. The second LTCH certification criterion should be aimed at ensuring that
the LTCH is organized and operated to support the complex care required for its
patients. Long-term acute care hospitals should have criteria that require LTCHs to
have structural elements in place to deliver care (e.g. daily physician contacts,
availability of respiratory therapy, and interdisciplinary team assessments).

¢ Admissions and Continued Stay. The third criterion for LTCH certification should
ensure that admissions and continued stay standards are in place so that LTCHS serve
the most medically complex patients. The certification criteria should specify that
QIO review be based on a nationally uniform set of admissions and continuing stay
screening tools; each LTCH could use these to screen patients for medical necessity
throughout their stay.

C. Recommendations

Due to the data defects we have identified, the lack of sufficient data to analyze the
effectiveness of the current payment adjustment, and weak authority, we oppose the expansion of
the HIH 25% rule to freestanding LTCHs and any similar payment changes.
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Kindred recommends that CMS focus on enforcing its existing regulations at 42 C.F.R. §
412.22(e)(5)(i-iii) for maintaining HIH separateness from other hospitals. In addition, if CMS is
concerned about “patient shifting,” or the conversion of HIHs to freestanding LTCHs, it is well
within the agency’s regulatory authority to address those issues through the provider enrollment
process (e.g., by refusing to permit the transfer of provider numbers to new freeStanding LTCHs
engaging in inappropriate activities). It is neither necessary nor appropriate to apply penalties to
all freestanding LTCHs that have operated in compliance with applicable regulations. We also
recommend that CMS work with the LTCH industry to develop new certification criteria that
more directly targets the entire LTCH provider category and permit certification for only those
LTCHs that provide care to medically complex cases with multiple co-morbidities. These
criteria should reflect MedPAC’s recommendations and focus on patient characteristics, the
structure and operation of LTCHs, and ensuring medical necessity. Input from the provider
community should be used in developing any such criteria. In addition, such new criteria should
be subject to notice and comment through rule-making procedures because MedPAC’s
recommendations are general and the provider community must weigh any specific CMS
proposals.

V. Postponement of One-Time Budget Neutrality Adjustment
A. General Description

CMS proposes to extend its option to exercise a one-time budget neutrality adjustment to
the LTCH PPS rates as set forth in 42 C.F.R. § 412.523(d)(3) for two additional years. Pursuant
to the regulation, CMS may implement a one-time adjustment no later than October 1, 2006 so
that “any significant difference” between actual payments and estimated payments for the first
year of the LTCH PPS would not be perpetuated in the LTCH PPS rates for future years.
However, CMS is now proposing to extend the window for the potential one-time adjustment
until July 1, 2008 — nearly two years beyond the deadline originally established in the final
LTCH PPS rule and nearly one year after the industry’s 5-year transition to LTCH PPS is
complete.

B. Assessment

Kindred contends that CMS’s postponement of the deadline for its potential one-time
prospective adjustment would constitute an abuse of its statutory authority and therefore CMS
should withdraw its proposal in the final LTCH PPS rule for RY 2007.

Pursuant to section 123(a)(1) of Public Law 106-113 (BBRA of 1999), as amended by
section 307(b) of Public Law 106-554 (BIPA of 1999), the Secretary “may provide for
appropriate adjustments to LTCH PPS” in order to maintain the budget neutrality of the program.
Consequently, CMS established by regulation the option of making a one-time prospective
adjustment to the LTCH PPS rates to ensure that any errors in the original budget neutrality
calculations for the first year (FY 2003) of the LTCH PPS would not be carried through in
subsequent rate years. CMS established an October 1, 2006 deadline for this option, ostensibly
because it believed that sufficient data regarding FY 2003 would be available by that date to
determine if an adjustment was necessary (CMS did not discuss its reasoning for setting the
specific deadline date of October 1, 2006 in the proposed or final LTCH PPS rules).

CMS asserts in the proposed LTCH PPS rule for RY 2007 that it presently lacks
sufficient data with respect to FY 2003 such that it can reasonably decide whether to impose the
one-time rate adjustment. Nonetheless, CMS also states that its “most complete full year of
LTCH cost report data are from FY 2003” — the very year in which the original budget neutrality
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calculations were made and the same year the LTCH PPS was implemented. 71 Fed. Reg. at
4683. By its own admission, CMS already possesses the data it needs to correct for any potential
errors in the original budget neutrality calculations. However, CMS then goes on to state that it
believes “that for cost reports for providers on August 2004 fiscal year ending date, [CMS]
would be in possession of the most reliable cost report data indicating the actual costs” of the
LTCH PPS in its first year, FY 2003. 71 Fed. Reg. at 4684. If the most complete year of LTCH
cost report data is for FY 2003, and the year for which any calculation errors should be corrected
is also FY 2003, it is unclear why CMS views it necessary to obtain more “reliable” cost data for
FY 2004 before deciding whether to impose the one-time adjustment.

Consequently, Kindred submits that postponing the deadline for the one-time prospective
adjustment would be arbitrary and capricious. The postponement of the deadline would allow
CMS to wait until “any significant difference” arises in the aggregate to trigger the one-time
adjustment, regardless of whether the cost data for FY 2003 actually justifies such an adjustment
or not. However, the regulation clearly expresses that the one-time adjustment option is
designed to correct “any significant difference” between actual payments and estimated
payments for the first year of the LTCH PPS, not for an ongoing and indeterminate number of
years.

Given that CMS already employs a reasonable means to ensure budget neutrality — the
reduction factor applied each year to account for the monetary effect of the 5-year transition
from cost-based reimbursement — an extension of the deadline for the one-time adjustment is also
unnecessary. Because establishing a new deadline of July 1, 2008 is clearly arbitrary and is not
required to carry out the Congressional mandate of budget neutrality, such action would
constitute an abuse of the authority granted to CMS under the BBRA and BIPA of 1999.

C. Recommendations

CMS should withdraw its proposal to extend the deadline for exercising a one-time
prospective adjustment. In doing so, CMS would still have until October 1, 2006 to exercise the
one-time adjustment, as originally contemplated.

VI. Statewide Average Cost-to-Charge Ratio (“CCR”)
A. General Description

CMS proposes to make changes to its current policy on calculating high-cost outlier
payments to LTCHs, beginning at 71 Fed. Reg. 4,674. Principally, CMS is considering a
revision to § 412.525(a)(4) to specify that, for discharges on or after October 1, 2006, the fiscal
intermediary may use a Statewide average CCR (established annually by CMYS) if, among other
things, a LTCH’s CCR is in excess of the LTCH CCR ceiling. The LTCH CCR ceiling would be
calculated as 3 standard deviations above the corresponding national geometric mean CCR.
CMS says that it is making this proposal because LTCHs have a single “total” CCR, rather than
separate operating and capital CCRs. In conjunction with this change, CMS would change its
methodology for calculating the applicable Statewide average CCRs under the LTCH PPS to be
based on hospital-specific “total” CCRs. CMS would codify the remaining LTCH PPS high cost
outlier policy changes that were established in the June 9, 2003 IPPS high cost outlier final rule
(68 Fed. Reg. 34,506), including the proposed modifications and editorial clarifications to those
existing policies established in that final rule.
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B. Assessment

The proposed changes for tne LTCH CCR relate to the way hat the CCR ceilings are
calculated. CMS uses the Statewide CCR ceiling when a LTCH (1)is a new LTCH, (2) has
faulty or missing data, or (3) when the LTCH’s CCR is above the “combined” IPPS CCR ceiling
(which is defined as the amount 3 standard deviations from the geometric mean CCR). The
“combined” IPPS CCR is calculated by adding the average IPPS operating CCR with the average
IPPS capital CCR. The proposed “total” CCR would be calculated by first combining each IPPS
hospital’s operating and capital CCRs and then averaging across all IPPS hospitals to get an
average “total” CCR. The reasoning that CMS uses for making this change is that, since LTCHs
get a single payment that includes operating and capital expenses (unlike IPPS hospitals), the
LTCH CCR ceiling should be calculated using this “total” methodology.

In other words, the current methodology separately calculates two separate CCRs (an
operating CCR and a capital CCR) by taking the average of all IPPS operating CCRs and the
average of all IPPS capital CCRs, and then adding them to get a “combined” ceiling. The
proposed methodology would add each hospital’s operating CCR and its capital CCR together,
then take the average of all the IPPS hospitals to calculate a “total” ceiling. The underlying data,
the IPPS CCRs, remain the same. In the proposed rule, CMS does not provide an analysis of the
effect of this proposed change, nor does the agency provide an example of the new CCR values
under this proposed methodology.

In addition, CMS makes a number of statements that CMS is essentially mirroring the
IPPS outlier policy. CMS states in the proposed rule that “[o]utlier payments under the LTCH
PPS are determined consistent with the IPPS outlier policy.” 71 Fed. Reg. at 4,674. CMS later
states that “[t]hese revisions to our policy for determining a LTCH’s CCR for discharges
occurring on or after October 1, 2006 under proposed revised §412.525(a)(4)(iv)(A) and (B) are
similar to our existing policy established in the June 9, 2003 IPPS high cost outlier final rule (68
FR 34506 through 34513)." 71 Fed. Reg. at 4,676.

C. Recommendations

We assume there will be some effect on LTCHs in making the change to a “total” CCR.
CMS should present the data from its analysis of this change so that LTCH providers understand
how they will be impacted by this proposal. It is not possible for Kindred to provide meaningful
comments to this proposed change unless CMS presents a detailed example of the new
methodology and provides data on the impact to LTCHs. In addition, CMS should confirm that
the implementation and enforcement of all high cost outlier policies for LTCHs will not be any
different than for short-term acute care hospitals. We suggest that CMS implement these
changes using identical language as in Transmittal A-03-058 (Change Request 2785; July 3,
2003), which contained instructions regarding the changes established in the June 9, 2003 IPPS
high cost outlier final rule for both LTCHs and short-term acute care hospitals.

VII. High-Cost Outlier Regression Analysis

A. General Description

CMS is soliciting comments in the proposed rule as to whether the agency should revisit
the regression analysis that it used to establish the 80 percent marginal cost factor and the 8

percent outlier pool as a means of controlling (or lowering) the fixed loss threshold. See 71 Fed.
Reg. at 4,678.
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B. Assessment

W appose acti-n by CMS at this time to revisit the regression analysis for the 80 percent
marginal cost ravwun 10T at least two reasons. First, the LTCH PPS is still immature. Continued
premature adjustments such as this only contribute to the instability of the system. The real
reason for the dramatic change in the fixed loss threshold for RY 2007 is the extremely large 11
percent cut in LTCH reimbursement that CMS is proposing. Second, we agree with CMS’s
comments that keeping the marginal cost factor at 80 percent and the outlier pool at 8 percent
“better identifies LTCH patients that are truly unusually costly cases” and that such policy
“appropriately addresses outlier cases that are significantly more expensive than nonoutlier
cases, while simultaneously maintaining the integrity of the LTCH PPS.” 71 Fed. Reg. at 4,678.

Many LTCH hospitals treat a significant number of high-cost outlier cases. Lowering the
marginal cost factor to 65 percent or some other number will be a strong disincentive to treat
such complex cases, which often times are not identifiable upon admission.

C. Recommendations

We need stability in the LTCH PPS payment system, particularly with regard to the most
costly LTCH patients. These are the high-cost outliers. CMS should be extremely careful when
making changes to the factors that affect high-cost outlier payments to LTCHs — particularly the
marginal cost factor and outlier pool percentages established by regulation. We believe it is
premature for CMS to make any changes to these percentages at this time.

VIII. SSO Fixed Loss Threshold
A. General Description

CMS is soliciting comments in the proposed rule as to whether the agency should use a
fixed loss amount derived from the IPPS high cost outlier policy at 42 C.F.R. § 412.80(a), where
the least of the four options in the rate is comparable to the IPPS rate in the event that a SSO case
also qualifies for a high cost outlier payment under the LTCH PPS. See 71 Fed. Reg. at 4,689.

B. Assessment

We oppose action by CMS at this time to utilize a fixed loss threshold for SSO cases that
is tied into the IPPS. The fixed loss threshold used under the IPPS was developed utilizing
analyses that are unrelated to LTCH PPS. To predicate future payments to LTCHs using IPPS
reimbursement variables is improper and inappropriate. The IPPS fixed loss threshold was not
developed while evaluating the resources consumed in the care of an LTCH high cost outlier
patient. In addition, CMS has not provided the data necessary to substantiate the use of IPPS
fixed loss thresholds as a means of reimbursing LTCH high cost patients. '

C. Recommendations

All aspects of the LTCH PPS should be driven by factors directly related to LTCHs and
the cost of caring for patients in these facilities, including the most costly LTCH patients, high-
cost outliers. This is true even of patients that are classified as SSOs. As previously suggested
regarding potential adjustments to the marginal cost factor and outlier pool percentages, CMS
should be extremely careful when making changes to the factors that affect high-cost outlier
payments to LTCHs. We recommend that CMS abide by the existing regulation governing
payments related to high cost outliers at 42 C.F.R. § 412.525(a).
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IX.  Description of a Preliminary Model of an Update Framework under the LTCh PPS
(Appendix A) }

A. General Description

In this proposed rule, CMS describes an alternative market basket update methodology
for LTCHs, which would incorporate concepts such as productivity, intensity, real case mix
change, and an adjustment for forecast errors. CMS describes this new methodology in
Appendix A to the proposed rule (71 Fed. Reg. at 4,742) and requests comments.

B. Assessment

CMS describes how this conceptual market basket update would be calculated through a
series of equations which begin with a basic assessment of costs per discharge, payments per
discharge, and profits. The equations eventually incorporate real case-mix, productivity,
intensity, and input and output prices.

Despite the fact that CMS lays out, through conceptual equations and an illustrative
example, how the agency might calculate a market basket update, CMS’s description of the new
methodology remains fairly general. For example, CMS does not define terms such as “real
costs” and “real payments” (Equation 7, pg. 4,744) or describe how “real costs” are different
from the “costs” concept used in other equations. Further, CMS does not state how it would
calculate these concepts. For example, CMS only roughly defines how the agency would
calculate “intensity” and introduces new concepts such as cost-effectiveness when it describes
“intensity”. Kindred would like to work with CMS as the agency refines the data sources it
proposes for each market basket concept, and would like to reserve comment on these concepts
until CMS provides additional information.

Kindred is concerned that some inputs into this new methodology appear to be subjective
and at the discretion of CMS. For example, CMS suggests using “soft” data in constructing this
new market basket update methodology:

Table 27 shows an illustrative update framework for the LTCH PPS for RY 2007.
Some of the factors in the LTCH framework are computed using Medicare cost
report data, while others are determined based on policy considerations.

71 Fed. Reg. at 4,746 (emphasis added).

Finally, CMS proposes to include in this new market basket methodology a case-mix
creep adjustment (the sum of apparent and real case mix changes, or the negative 4% change
CMS is proposing elsewhere in this proposed rule as a basis for not providing a market basket
update for RY 2007), while acknowledging that such an adjustment may not be necessary due to
the LTC-DRG reweighting that CMS performs annually in the IPPS rule. CMS states that
“[wlhether a LTC-DRG reclassification adjustment would be necessary in the update framework
would depend on the data availability and the likelihood of revisions to LTC-DRG
classifications on a periodic basis.” 71 Fed. Reg. at 4,746.

Thus, in this section, CMS acknowledges that the case-mix adjustment it is proposing this
year and would propose under this new methodology is redundant to the LTC-DRG
reclassifications (reweighting) it does each year on a non-budget neutral basis in the IPPS rule
(which resulted in a decrease in payments of 4.2% in FY 2006), and a proposed zero market
basket update worth 3.6% for RY 2007 for LTCHs.
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C. Recommendation

Kindred recommends that CMS further refine its proposed new market b. ~ket
methodology with input from the industry. We strongly disagrees with the CMS propusa: 10
make case-mix adjustments using the same data that were used to reweight the LTC-DRGs in a
non-budget neutral manner. Kindred firmly believes that the market basket update be calculated
using objective, reliable and verifiable mathematical concepts and publicly available data, rather
than using “policy considerations” and other subjective variables.

X. CMS Failed to Accurately Complete the Regulatory Impact Statement
A. General Description

CMS’s Regulatory Impact Analysis (the “RIA”) of the proposed rule is also problematic,
in part because it necessarily relies on data that Kindred asserts is incapable of justifying the
proposed rule. Pursuant to a number of executive orders and acts of Congress, CMS is obligated
to perform a RIA in order to examine the impact of the proposed rule on small businesses, rural
hospitals, and state and local governments. Furthermore, the RIA must provide the public with
the proposed rule’s anticipated monetary effect on the Medicare program and, more importantly,
estimate the impact on access and the quality of care provided to Medicare beneficiaries.

B. Assessment

As a preliminary matter, Kindred contends that the RIA is inherently faulty because it
analyzes the impact of the RY 2007 rule’s proposed changes — which in turn are based upon
insufficient data and flawed analyses. As discussed above, CMS’s proposed 11.1 percent
decrease in LTCH PPS payments for RY 2007 was determined in part by comparing LTCH
admission patterns for SSO patients in FY 2004 to those in FY 2003. Although CMS asserts that
it looked at changes in SSO percentages over a three-year period, a comparison between FY
2003 and FY 2004 is clearly a one-year analysis. Moreover, FY 2004 is only the second year of
the transition period to full prospective payment and is not representative of general LTCHs
trends, particularly because many LTCHs continued to be paid 60 percent of their reimbursement
based on costs in FY 2004. As such, the data used by CMS is not only insufficient, but the
analysis of SSO admission trends is premature. Accordingly, the proposed 11.1 percent decrease
in LTCH PPS payments is based upon unreliable data and analyses by CMS and, as a result, the
projections set forth in the RIA are conjecture at best. Further, the significant problems
regarding the underlying data undercut the industry’s ability to evaluate, meaningfully comment,
and rely upon CMS’s findings as set forth in the RIA.

More significant, however, is CMS’s assertion that it does not “expect any changes in the
quality of care or access to services for Medicare beneficiaries under the LTCH PPS.” 71 Fed.
Reg. at 4,738. Given that CMS is proposing a 11.1 percent overall decrease in LTCH PPS
payments — which does not take into account the zero percent increase to the LTCH PPS federal
rate and other proposed payment changes - it is disingenuous to state that patient quality of care
will be unaffected. First, CMS’s belief that the 11.1 percent decrease “would only occur if
LTCHs continue to admit the same number of SSO patients” is predicated on an assumption that
LTCHs can accurately predict an individual patient’s length of stay. 71 Fed. Reg. at 4727.
However, CMS’s assumption is clearly not supported by the data and current good LTCH
practices. From a clinical perspective, there are no discernable differences between “short-stay”
LTCH patients and longer-stay LTCH patients and physicians who make admission decisions
cannot and should not predict in advance the length of stay for this small subset of medically
complex, severely ill patients. In addition, many patients admitted to LTCHs already have
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undergone extended stays at acute care hospitals, making it even more difficult to predict how

long they will stay. While the 11.1 percent decrease in LTCH payments alone would very likely

affect patient care, CMS’s implied recommendation that LTCHs predict in advance each

patient’s length of stay, if actually followed by LTCHs, would undoubtedly result in an adverse

meatgt on quality of care and access to services for this fragile population of Médicare
eneficiaries.

Moreover, CMS’s conclusion that it does not anticipate changes in patient quality of care
or access to services ignores other recent changes to LTCH coding that would be exacerbated by
the proposed 11.1 percent decrease. In the IPPS Final Rule for FY 2006, published August 1,
2005, CMS reduced the LTC-DRG weights in a manner that will result in an agency-estimated
4.2 percent reduction in payments to LTCHs. It is difficult to understand how an 11.1 percent
decrease due to changes in SSO payments — when coupled with the already-implemented 4.2
percent decrease from the reweighting of the LTC DRGs and a proposed zero market basket
update — will not produce a noticeable effect with respect to patient quality of care and access to
services. CMS also makes no effort to explain how these payment reductions impact the
statutorily-mandated budget neutrality of the LTCH PPS, which should be part of the RIA.

In addition to CMS’s latest reductions in the LTC-DRG weights, recent revisions to the
guidelines for utilizing DRG 475 (“Respiratory System Diagnosis with Ventilator Support™)
have resulted in reduced payments to LTCHs. In particular, the AHA Coding Clinic revisions to
DRG 475 now require that LTCHs use lower-weighted DRGs for principal diagnoses that
previously fell within the parameters of DRG 475. As a result of these changes, LTCHs are now
receiving reduced payment for treating patients with certain types of respiratory distress, despite
that the same resources are being expended on such patients. Nonetheless, CMS failed to
consider this change in the applicability of DRG 475, which many LTCH patients are classified
for payment, in concluding that the currently proposed payment reductions for RY 2007 would
have no net effect on patient care.

C. Recommendations

Without a doubt, the aggregate effect of the currently proposed LTCH PPS payment
reduction, the recent reweighting of the LTC-DRGs, and the amended guidelines regarding DRG
475 would be significant. Consequently, Kindred submits that CMS’s conclusion that it does not
“expect any changes in the quality of care or access to services for Medicare beneficiaries under
the LTCH PPS” is unsubstantiated. CMS should reevaluate the regulatory impact of the
proposed rule in light of the relevant factors discussed above and issue a revised RIA in a new
proposed rule for comment.

XI.  The Information Fails to Comply with the Data Quality Act, OMB Guidelines, HHS
Guidelines, and CMS Guidelines

On January 27, 2006, CMS released the proposed rule to make certain payment changes
to the LTCH PPS for RY 2007. When finalized in the spring, these payment changes will be
effective for LTCH discharges on or after July 1, 2006 through June 30, 2007. CMS makes a
number of changes to LTCH payments in the proposed rule, based upon certain identified and
unidentified data sources. These data do not support the payment changes discussed below for
the reasons stated herein.

Kindred seeks the correction of erroneous information disseminated by CMS concerning
the costs and patient characteristics of LTCHs. The erroneous information violates the Federal
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Data Quality Act (the “DQA”), ’ the implementing guidelines issued by the Office of
Mar.gement and Budget (“OM.* Cuidelines”),10 HHS (“HHS Guidelines™),11 and CMS (“CMS
uuidelines”).12 Per Section 515 of the DQA, Kindred seeks the revision of erroneous data relied
upon and disseminated by the Secretary (the “Secretary”) of HHS and the Administrator (the
“Administrator”) of CMS in the formulation and publication of the Long-Term Care Hospital
Prospective Payment System (“LTCH PPS”) payment rates and policies for RY 2007 (July 1,
2006 through June 30, 2007).

Section 515 of Public Law 106-554 directs the Office of Management and Budget
(“OMB?”) to “issue guidelines that provide policy and procedural guidance to Federal agencies
for ensuring and maximizing the quality, objectivity, utility, and integrity of information
(including statistical information) disseminated by Federal agencies in fulfillment of . . . the
Paperwork Reduction Act.” The DQA requires the OMB to issue guidelines that comply with
the certain specifications.

Pursuant to the DQA, the OMB published the OMB Guidelines in the Federal Register on
February 22, 2002. See supra, fn 2. In the Final Guidelines, the OMB called on agencies to
issue their own implementing guidelines by October 1, 2002. The OMB Guidelines state that
agencies must “adopt a basic standard of quality (including objectivity, utility, and integrity) as a
performance goal and should take appropriate steps to incorporate information quality criteria
into agency information dissemination practices.” 67 Fed. Reg. at 8,458.

On September 30, 2002, HHS announced that its guidelines implementing the OMB
Guidelines would be available on the Internet at www.hhs.gov/infoquality. See supra, fn 3. As
directed by the HHS Guidelines, CMS issued agency-specific guidelines. See supra, fn 4.
Information subject to the CMS Guidelines includes the following:

(1) Statistics and information designed for public dissemination to help CMS
program beneficiaries make informed choices;

) Statistical or actuarial information;

3) Studies and summaries prepared for public dissemination to inform the
public about the impact of CMS programs; and

“) Studies and summaries prepared for use in formulating broad program
policy.

More specifically, the program information subject to the CMS Guidelines includes
program information, statistical data sets, research and evaluation reports, technical reports, and

9 Public Law 106-554, amending Paperwork Reduction Act, 44 U.S.C. §§ 3501 et seq.

10 Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity of
Information Disseminated by Federal Agencies; Notice; Republication, 67 Fed. Reg. 8,452 (Feb.
22, 2002), available at www.whitehouse.gov/omb/fedreg/reproducible2.pdf.

11 HHS Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity
of Information Disseminated to the Public, available at www.hhs.gov/infoquality.

12 Guidelines for Ensuring the Quality of Information Disseminated to the Public, available at
www.hhs.gov/infoquality.
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payment updates. A number of these types of program information were used by CMS in
acveloping the proposed rule.

The CMS Guidelines require that any information released by CMS is to have been
“developed from reliable data sources using accepted methods for data collection and analysis”
and “based on thoroughly reviewed analyses and models.” CMS Guidelines § V. The CMS
Guidelines also state that “CMS reviews the quality (including the objectivity, utility, and
integrity) of information before it is disseminated and treats information quality as integral to
every step of the development of information, including the creation, collection, maintenance
and dissemination.” Id.

CMS has not thoroughly reviewed the data it cites as support for the changes to LTCH
payments in the proposed rule, nor has CMS ensured the quality of that data, for the reasons
discussed above. Before CMS can issue a proposed rule that can be a basis for meaningful
comment, it needs to utilize more complete data sets (to include the data presented herein),
conduct a proper and thorough analysis of that data, and reach supportable conclusions for its
proposed changes to LTCH payments that are not the product of erroneous assumptions. Only
then will CMS’s proposals on LTCH payments be based upon quality information. Currently,
CMS has failed to show that its data meets the standards established by the CMS Guidelines of
utility, objectivity, integrity, transparency, and reproducibility. Each of these standards are
discussed below.

A. Utility Standard

CMS states that “[u]tility involves the usefulness of the information to its intended users”
and that [u]tility is achieved by staying informed of information needs and developing new data,
models, and information products where appropriate.” CMS Guidelines § V(A). The utility of
the data CMS used in developing the proposed payment changes for LTCHs in the proposed rule
fails to meet the utility standard. For example, as discussed above, CMS failed to look at the
correct year for LTCH cost report data because a number of LTCHs did not begin the transition
to LTCH PPS until almost FY 2004 - the second year of the LTCH PPS transition period.
Significantly, all of Kindred Healthcare’s 44 LTCH hospitals (out of a total 280 LTCHs
operating in FY 2003) did not receive any portion of the LTCH PPS federal rate until September
1, 2003 - one month shy of the FY 2004 rate year. There were probably other LTCHs that went
onto LTCH PPS late in the FY 2003 rate year as well. So CMS’s assumptions that 4.0 percent of
the 6.75 rise in CMI between FY 2003 and FY 2004 can be attributed to better LTCH coding and
documentation is simply false — at least with respect to Kindred Healthcare’s LTCHs. Therefore,
the proposed elimination of the update to the federal rate for RY 2007 is based on at least two
false assumptions and a failure to use the proper data (in this case, the case-mix data from FY
2004, when all LTCHs in operation at the time LTCH PPS went into effect had begun the
transition to LTCH PPS). This example supports the conclusion that CMS did not use data that
satisfies the utility standard in the CMS Guidelines when it developed its proposal not to update
the LTCH PPS federal rate for RY 2007.

B. Objectivity Standard

In defining “objectivity,” the CMS Guidelines specify that “[o]bjectivity involves a focus
on ensuring that information products are presented in an accurate, clear, complete, and unbiased
manner.” Id. § V(B). “Objectivity is achieved by using reliable data sources and sound
analytical techniques, and carefully reviewing information products prepared by qualified people
using proven methods.” Id. Each of the data issues and erroneous assumptions discussed above
show that CMS has failed to maintain objectivity in developing the proposed rule. CMS has
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repeatedly perform .d cursory analyses of limiteu data sc*s to reach bias«d assumptions. CMS
has failed to con<’ ser key data that is readily available to 1. agencyv. _MS also cites a single
review by a Medicare program safeguard contractor and other anccdotal information about
LTCH reviews. These are not reliable data sources, as the CMS Guidelines require. In sum,
CMS has not met the objectivity standard in the CMS Guidelines. CMS needs to satisfy this
objectivity standard before finalizing its LTCH payment proposals.

C. Integrity Standard

The data that CMS uses must satisfy the integrity standard in the CMS Guidelines as
well. Data integrity refers to the purity of the data (i.e., that the data is secure, uncorrupted,
maintained as confidential (as appropriate), and otherwise uncompromised). See id. § V(C).
CMS offers no assurance that the data sources it used for the proposed rule meet this standard
and the agency’s analysis of the data that is used puts this in doubt.

D. Transparency and Reproducibility Standard

According to the CMS Guidelines, if an agency disseminates “influential” scientific,
financial, or statistical information, “guidelines for dissemination should include a high degree of
transparency about the data and methods to facilitate its reproducibility by qualified third
parties.” Id. § V(D). CMS states that “[i]nformation is considered influential if it will have a
substantial impact on important public policies or important private sector decisions.” Id. That
is the case here because the data and other information CMS relies upon will have a substantial
financial impact on all LTCHs, and ultimately, the patients that are cared for in LTCHs. In all
respects, CMS has failed to discuss the data it used to develop the proposed rule in a manner that
satisfies this standard. Although some data sources are identified in a general way (some are not,
e.g., the review by a Medicare program safeguard contractor and other anecdotal information
about LTCH reviews), the data and CMS’s analyses of that data are not presented in any fashion.
Accordingly, the data and other supporting information is not transparent. This is significant
because it does not allow interested and affected parties to test the agency’s data and analyses in
order to verify the conclusions (or assumptions) CMS reaches that result in the proposed changes
to LTCH payments. Therefore, the steps in CMS’s data analyses are not reproducible based
upon the limited information provided in the proposed rule. CMS must provide sufficient
information about its data sources to allow Kindred to test its conclusions.

XII. The Defects In Data Require CMS to Withdraw the Proposed Rule Under the APA
A. The APA Requires Rulemaking With Meaningful Comments

The data and analyses that CMS relies upon in establishing the proposed changes to
LTCH PPS payments are so deficient that interested parties cannot offer meaningful comments
to the proposed rule. Accordingly, the defective data results in a fatal defect in the notice-and-
comment rulemaking process that requires CMS to withdraw its proposed rule until more
comprehensive and statistically-sound data is evaluated by the agency and shared with the
public. Should CMS choose not to withdraw the proposed rule, grounds exist for a court to
invalidate the final regulation due to the agency’s failure to provide the public with a viable
opportunity to offer meaningful comments.

Pursuant to the Administrative Procedures Act (the “APA”), federal agencies must “give
interested persons an opportunity to participate in the rule making through submission of written
data, views, or arguments.” 5 U.S.C. 553(c). Courts have consistently held that the public’s
right to participate in the rulemaking process requires an agency to “provide sufficient factual
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detail and rationale for the rule to perm * interested parties to comment meaningfully.” Florida
Power & Light Co. v. United States, 846 <.2d 765, 771 (D.C Cir. 1988). See also Home Box
Office, Inc. v. FCC, 567 F.2d 9, 35 (D.C. Cv.: 1977); Unit=d States v. Nova Scotia Food Products
Corp., 568 F.2d 240, 251-52 (2d Cir. 1977).

The controlling law in the D.C. Circuit is well established and clear. In order for parties
to offer meaningful support or criticism under the APA’s notice-and-comment rulemaking
process, “it is especially important for the agency to identify and make available technical
studies and data that it has employed in reaching the decisions to propose particular rules.”
Connecticut Light & Power Co. v. Nuclear Regulatory Com., 673 F.2d 525, 530-31 (D.C. Cir.
1982). See also Sierra Club v. Costle, 657 F.2d 298 (D.C. Cir. 1981). If the federal agency relies
on an outside study in promulgating a rule, the agency itself must first examine the methodology
used to conduct the study. City of New Orleans v. SEC, 969 F.2d 1163, 1167 (D.C. Cir. 1992).
Furthermore, the technical complexity of the analysis does not relieve the agency of the burden
to consider all relevant factors and there “must be a rational connection between the factual
inputs, modeling assumptions, modeling results and conclusions drawn from these results.”
Sierra Club, 657 F.2d at 333.

In Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375 (D.C. Cir. 1973), the D.C.
Circuit invalidated a final EPA regulation because the agency’s failure to utilize sufficient
research data in the proposed rule hindered the opportunity for meaningful public comment. The
court held that it “is not consonant with the purpose of a rule-making proceeding to promulgate
rules on the basis of inadequate data.” Instead, the issuing agency “must disclose in detail the
thinking that has animated the form of a proposed rule” and provide a reasoned analysis of the
data. Id.

Like Portland Cement, CMS’s reliance on inadequate data and the resulting absence of
reasoned scrutiny provides no opportunity for the public to offer meaningful support or criticism
of the proposed LTCH rule. It is also questionable whether CMS adequately reviewed the
methodology employed by 3M and MedPAC before adopting their research in the proposed rule.
See City of New Orleans, 969 F.2d at 1167. Consequently, CMS should withdraw the proposed
rule until such time that the afency can obtain more inclusive LTCH data and provide a
reasonable analysis thereof.1

By letter dated February 1, 2006, the law firm Reed Smith LLP filed a request under the
Freedom of Information Act, 5 U.S.C. § 552 (“FOIA”) with the CMS Freedom of Information
Group for the data cited in the proposed rule. Reed Smith filed a follow-up letter with the CMS
FOI Group dated March 3, 2006, in which they restate that the request qualifies for expedited
processing and that the information is needed before the close of the comment period on March
20, 2006 so that meaningful comments can be prepared. To date, Reed Smith has received no

13 Federal agencies have recognized the obligation to withdraw proposed rules because the
underlying data or analyses are insufficient to provide an opportunity for meaningful public
input. See e.g., 70 Fed. Reg. 70,166 (CMS withdrawing entire practice expense methodology
proposed in its Physician Fee Schedule for CY2006 due to incorrect and insufficient data); 69
Fed. Reg. 64,266 (FDA withdrawing proposed physical medicine devices rule due to incorrect
and conflicting data); 69 Fed. Reg. 39,874 (Small Business Administration withdrawing
proposed small business size rule because of public concerns over the agency’s methodology in
analyzing data); 67 Fed. Reg. 16,668 (Department of Labor withdrawing proposed rule due to
failure to adequately consider underlying economic data); 63 Fed. Reg. 54,972 (Fish & Wildlife
Service withdrawing proposed rule because of failure to incorporate the best scientific and
commercial endangered species data in its analysis).
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written response to its FOIA request, in violation of the agency’s own regulations. The r quest
has been assigned a case number (CO6FOI0920), but the case officer has made no effor.io
provide the request or a list of the requested records to anyone outside of the CMS FOI Group.
These failings have thwarted our efforts to test the limited data and other information that CMS
believes support its proposals.

B. Correction of Erroneous Information

Kindred requests that CMS withdraw the proposed rule and revise the data it is using to
develop final payment changes for LTCHs in RY 2007 to correct the flawed and incomplete data
discussed above. In doing so, CMS should consider the data submitted herein, revise its
assumptions and conclusions accordingly, and publish a new proposed rule.

As a more general matter, CMS needs to publish more information about the data it is
using and both the design and results of its analyses so that the public has an opportunity to
verify the agency’s findings. -

C. Public Notice of Correction

Due to the numerous data errors discussed above, the proposed rule is fatally flawed.
CMS must formally withdraw the proposed rule as soon as possible. CMS has asked for
comments to the proposed rule by March 20, 2006 and has stated that it will issue a final rule on
LTCH PPS for RY 2007 in the Spring of this year. Therefore, there is considerable urgency for
CMS to evaluate the data issues and additional data and other information provided in these
comments before a final rule is published. Kindred fully expects that CMS may need more time
to fully evaluate this data. Moreover, interested parties should not be submitting comments to a
proposed rule that is based on erroneous data. CMS should correct the erroneous information in
the proposed rule by making the changes discussed above and publishing those changes in the
Federal Register in a new proposed rule, only after the agency has fully evaluated all available
data and is in a position to present that data to the public in a manner that interested parties can
verify.

XIII. Conclusion

Kindred is convinced that CMS needs to take a different approach to the LTCH PPS than
using arbitrary and unsupported payment cuts to effectuate its stated policy goals. CMS should
revisit the implementation of a very short-stay discharge policy similar to that proposed in March
2002, which was a more targeted and thoughtful effort to address the very same concern that
CMS now proposes to address in such a draconian manner. CMS also should consider the
alternatives that we have proposed in these comments, which are a more targeted approach to the
agency’s concerns about inappropriate admissions and potential “gaming” than the imprecise and
unsupported payment changes discussed in this proposed rule. To the extent that CMS is
concerned about “inappropriate” admissions to LTCHs, it should implement non-payment
approaches such as pre-admission physician certifications, uniform admission screening criteria,
and more extensive QIO reviews. At the very least, CMS needs to review the analyses it has
already performed with respect to short-stay LTCH patients and explain how any proposal to
change SSO payments is consistent with those analyses. In addition, we believe that CMS failed
to satisfy its obligations under federal law to use sufficient data in its analyses and to share that
data with the public. As a result, CMS has deprived interested parties of the opportunity to
provide meaningful comments to the proposed rule. Based upon our analyses of the limited
information that has been provided, we believe CMS has no choice but to withdraw the proposed
rule so that a new proposed rule can be drafted that meets the rulemaking requirements.
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We strongly suggest that CMS consider the data and analyses that we have provided in
. these comments, and we look forward to working with CMS on a more effective set of proposals
, to better define the patients and setting for long-term acute hospital care.

Sincerely,

o ; i
ARV SPERE R

William Altman
Senior Vice President, Kindred Healthcare
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COLORADO HEALT 1 & HOSPITAL ASSOCIATION

March 17, 2006

-‘Honor: ble Mark B. McClellan

Admin strator :

Center: for Medicare & Medicaid Services
Depart nent of Health and Human Services
Attention: CMS-1485-P

P.O. Bix 8012

7500 S :curity Boulevard

- Baltimore, MD 21244-8012

Re: Medicare Program; Prospective . "ayment System Jfor Long-Term Care Hospitals RY 2007:
Proposed Annual Payment Rate Jpdates, Policy Changes, and Clarification; Proposed
Rule

Dear A iministrator McClellan:

The Colorado Health and Hospital Association is v riting to express serious concern about the proposed rule to
reduce Vedicare reimbursement to long-term acute care hospitals.

First, if implemented, the proposed rule will have a serious impact on access to critical care and may place
long-te;m acute care hospitals’ existence in jeoparc y. As you know, long-term care hospitals provide acute
care to atients who are demonstrably sicker, have 1igher acuities, and have more co-morbidities than patients
in short-term acute care hospitals. Grouping long t rm care hospitals with general hospitals for payment
purpose s is inappropriate. Long-term acute care ho; pital patients have different requirements than patients in
general hospitals; the payment methodology for the se hospitals should reflect those differences.

Second the proposed rule is contrary to the concep of prospective payment systems. CMS is eliminating any
chance for long-term acute care hospitals to overco ne the losses of caring for patients whose costs of treatment
exceed -eimbursement levels. In essence, CMS is p mishing long-term acute care hospitals for treating

Medica e patients with varying costs and length of tay.

Finally, the impact does not stop with long-term ac: te care hospitals. Physicians transfer patients who need
acute lcng term care from general acute care hospit ils. If transfers cannot be made, all hospitals will be
affectec . Most importantly, the proposed rule may | reclude patients from receiving the appropriate level and
type of :are. .

CHA ercourages CMS to await the results of the st idy it commissioned regarding payments to long- term
acute c: re hospitals that is currently underway befo e implementing any changes to the payment methodology.
Thank y ou for your attention to this matter.

Sinc/cz ﬂ .
e
Peter D Freytag

President and CEO (Int€rim) ,

CHA is « not-for-profit association of hospitals and heai h systems, committed to improving the health status of all
Colorad ) residents. Founded in 1921, it represents 82 h spitals in 60 communities throughout Colorado, provides
educatio 1 for healthcare leaders and is the source of inf. rmation about health care issues and trends.

Colorado Healt 1 and Hospital Association * 7335 East C rchard Road, Suite 100 * Greenwood Village, Colorado 80111.2% 2

720-489-1630 » FAX 720-489-¢ 400écha@cha.com * hetp://www.cha.com
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NEW ENGLAND SINAI HOSPITAL AND REHABILITATION CENTER
150 YORK STREET
STOUGHTON, MA 02072
781-297-1201

March 15, 2006

Mark McClellan, M.D., Ph.D.
Administrator

Centers for Medicare & Medicaid Services
Attention: CMS-1485-P

P.O. Box 8012

Baltimore, Maryland 21244-8012

Re: Comments on Medicare Program; 2007 Proposed Update Rule
Published at 71 Federal Register 4648 et seq.

Dear Dr. McClellan:

As a member of the New England.Sinai Hospital Board of Directors, I would like to
submit the following comments on the proposed rules published on January 27, 2006 at
71 Fed. Reg. 4648 et seq. This rulemaking seeks significant changes to the admission
practices of long-term care hospitals (LTCHs) as well as changes in payment policies.

The New England Sinai Hospital has carried forth a tradition in service to the poor of
Boston and southeastern Massachusetts since it’s founding in 1927 as the Jewish
Tuberculosis Sanatorium in Rutland. Throughout the hospital’s rich history, it has
continued to provide healthcare services to this population. Today, operating as a 212-
bed hospital in Stoughton, Sinai provides pulmonary care, ventilator care, complex
medical care and physical rehabilitation as well as a full array of outpatient services.

A large percentage of Sinai’s patients are public payor dependent, with about 70% being
Medicare and 15% being Medicaid. CMS’ proposed short-stay outlier rule and zero
update proposal, would drastically reduce payments to New England Sinai Hospital in
fiscal year 2007 by approximately 17 percent, forcing New England Sinai Hospital to
operate at a loss when treating Medicare patients. The CMS proposed rule would result
in a $5.4M operating loss from Medicare, which cannot be recovered from other payors
because of their small numbers.

oM
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For almost 80 years, New England Sinai has had an exemplary record in providing care
to long-term acute care patients. Over these nearly eight decades Sinai has continually
and constantly demonstrated its commitment to this patient population, and it is dedicated
to continuing this commitment well into the future. However, the continued operation of

New England Sinai Hospital and the patients it serves will be placed in jeopardy if CMS
adopts the proposed short-stay outlier rule and zero update proposal. New England Sinai
Hospital, with its long-standing history of caring for these patients, and older hospitals
like Sinai, should at the very least be grandfathered from implementation of this rule.
This would insure that the good work that has been done by these hospitals is not
threatened due to the perceived abuses of other newer hospitals. As a Board member of

New England Sinai Hospital, I urge CMS to not adopt the proposed short-stay outlier rule
and zero update proposal.

Short-Stay Outlier Proposal

CMS states the objective of the Short-Stay Outlier (SSO) rule is to preclude admission of
SSO patients to LTCHs. CMS’ presumption is that SSO cases should have remained in
acute hospitals. 71 Fed. Reg. at 4648. The following discussion explains why this
presumption is incorrect.

1. Through the SSO policy CMS has assumed that SSO patients in LTCHs are similar to
short-term acute hospital patients assigned to the same DRGs. To the contrary SSO
patients have a relative case-mix index of 2.0592 which is 110% greater than the relative
case-mix index of 0.98734 assigned to patients with the same DRGs in short-term acute
hospitals. Therefore, these SSO patients have a higher medical acuity and use more
medical resources than are reflected in short-term hospital payments.

The higher acuity of LTCH SSO cases is further demonstrated by a higher death rate of
19.61% for SSO cases in LTCHs vs. 4.81%. The average length of stay of SSO cases in
LTCHs is 72% greater (12.7 days vs. 7.4 days) than the average stay in short-term acute
care hospitals.'

2. CMS also assumes that LTCHs are able to predict, prior to admission, which patients
will become SSOs. There is no way for LTCHs to make such a prediction. Long-term
care hospital patients suffer from multi-system body failures with peaks and valleys in
their medical conditions. Their conditions may unpredictably improve or deteriorate at
any time. SSO cases are admitted to LTCHs at the appropriate level of care based on the
medical judgment of their treating physicians. It is impossible to pre-screen patients and
effectively identify which patients may become SSOs. There are a myriad of reasons
why a patient admitted to an LTCH may become a SSO:

! This data is obtained from a March 3, 2006 report by The Lewin Group prepared for the National
Association of Long Term Hospitals.
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¢ Some SSO cases may achieve medical stability sooner than originally
expected;

* Some cases may become SSO and require discharge to an acute hospital
due to a deteriorating condition or a new condition which develops
subsequent to their admission to an LTCH;

* Some patients admitted to LTCHs from acute care hospitals may become
SSO cases due to unexpected death;

¢ Some patients and their families, after realizing the gravity of their
condition, may simply give up and request that aggressive treatment be
stopped after admission;

* Some patients may sign themselves out against medical advice.

3. There is no basis for a proposed rule which assumes that SSO cases should have
remained in acute hospitals. CMS ignores the fact that a significant number of SSO cases
are not admitted from acute hospitals, but rather at the direction of a patient’s attending
physician, are admitted from home or a nursing facility. It is inappropriate for CMS to
presume that a patient admitted to an LTCH from a non-acute hospital setting, at the
direction of the patient’s attending physician, who subsequently becomes a SSO should
not have been admitted to the LTCH in the first place.

4. CMS also disregards the fact that a percentage of SSO cases are crossover cases that
exhaust Medicare Part A benefits during their LTCH stay. It would be unfair to preclude
these Medicare recipients from admission to an LTCH simply based on the number of
their remaining Medicare days.

5. The proposed SSO rule is an unprecedented intrusion on physician decision-making
and contrary to long-standing Medicare principles that govern medical necessity
determinations. It would impose a payment adjustment as a mechanism to disqualify a
patient for hospital services and intrude upon a physician's ability to admit patients to
LTCHs based on medical necessity, i.c., the need for specific programs of care and
services provided in the LTCH.

6. CMS ignores MedPAC’s recommendation contained in its June 2004 report to
Congress that CMS designate Quality Improvement Organizations (QIOs) to review the
medical necessity of LTCH patient admissions. There is a comprehensive statutory and
regulatory scheme which vests QIOs, composed of licensed doctors of medicine, to
determine, among other things, whether inpatient hospital services furnished to Medicare
beneficiaries are consistent with generally accepted standards of medical care, or could
be effectively furnished more economically on an outpatient basis or in an inpatient
facility of a different type and the medical necessity, reasonableness and appropriateness
of hospital admissions and discharges. See Sections 1154(a)(1) and (3)C) and of the
Social Security Act and 42 C.F.R. §476.71(a).
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The proposed SSO policy conflicts with the principles applied by QIOs to determine
whether SSO cases should remain in an acute hospital. QIOs apply professionally
developed criteria including screening criteria in making their determinations. See
section 1154(a)(1)(B) and 6(A) of the Act and 42 C.F.R. §476.100. They also assess the
appropriate medical care available in the community. See 50 Fed. Reg. 15312, 15316
(April 17, 1985). QIOs are required to use national, or where appropriate, regional norms
in conducting their review. See Section 1154(a)(6)(A) of the Act and 42 C.F.R.
§476.100(a). QIOs also are required to establish written criteria based on typical patterns
of practice in the QIO area, or to use national criteria where appropriate. See 42 C.F.R.
§476.100(c). CMS' presumption that all SSO cases should remain in acute care hospitals
lacks factual support and fails to consider which type of hospital care and programs are in
the best interest of Medicare beneficiaries. It irreconcilably conflicts with the statutory
and regulatory scheme which delegates to QIOs’ the responsibility to establish criteria to
operate in the best interest of Medicare beneficiaries.

No Fiscal Year 2007 Update

CMS' proposal to provide a zero fiscal year 2007 update, combined with the proposed
SSO proposal will force New England Sinai Hospital to operate at a loss. It is unfair and
unreasonable to deny LTCHs any inflation allowance particularly since the applicable
fiscal year 2007 market basket increase is 3.6%. CMS' proposal places the ongoing
operation of New England Sinai Hospital in jeopardy. At a minimum, it will reduce the
ability of New England Sinai Hospital to finance medical care and services provided to
indigent populations and to defray the cost of bad debts. Ultimately, it will threaten the
ability of New England Sinai Hospital to survive.

In view of the foregoing, I respectfully request CMS to not adopt the proposed SSO
policy and to grant LTCHs a reasonable inflation update for fiscal year 2007. We would
also like CMS to consider grandfathering those institutions with a history of providing
this level of care.

Sincerely,
S AN S 4

Member, New England Sinai Board of Directors
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Honorable Mark B. McClellan, Administrator
Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-1485-P

P.O. Box 8012

7500 Security Boulevard

Baltimore, MD 21244-8012

Re: Medicare Program; Prospective Payment System for Long-Term Care Hospitals

RY 2007: Proposed Annual Payment Rate Updates, Policy Changes, and
Clarification; Proposed Rule,

Dear Administrator McClellan:

I am concerned and oppose the proposed rule to significantly reduce Medicare
reimbursement to long term acute care hospitals.

I work at an acute care hospital that relies on the specialized support and expertise of a

logg term care hospital in our community. Their expertise helps these patients recover
quicker and return to a productive life.

Tl.le proposed rule will have a devastating impact on patient access to critical care, and
will likely force many long term acute care hospitals to close their doors due to the

sigpiﬁcant payment reductions. It will likewise increase our length of stay for critical
patients and the overall cost of patient care.

I recogr.lizc that your work on this issue is vital to the care we provide Medicare
beneficiaries and I thank you for your attention to this important matter.

Senior Executive Officer

RH:jj

2150 Leiter Road, Miamisburg, Ohio 45342
937-866-0551 * www.kmcnetwork.org ,
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MAR 2.0 2006
Mark McClellan, M.D., Ph.D.

Administrator, Centers for Medicare & Medicaid Services
Attn: CMS-1485-P

P.O. Box 8011

Baltimore, MD 20244-8011

RE: Medicare Program; Prospective Payment System for Long-Term Care Hospitals:
Proposed Annual Payment Rate Updates, Policy Changes, and Clarification; Proposed
Rule.

Dear Dr. McClellan:

The American Hospital Association (AHA), on behalf of our 4,700 member hospitals and
health care systems, and 31,000 individual members, appreciates the opportunity to
comment on the proposed rule concerning the long-term care hospital prospective
payment system (LTCH PPS) for rate year (RY) 2007. The proposed rule recommends
several significant changes that are of concern to the AHA — most notably the proposal to
omit the 3.6 percent market basket update and to change the short-stay outlier (SSO)
policy. The alarming net impact of this proposal — a 14.7 percent cut in Medicare
payments — is excessive and would severely and inappropriately threaten patient access to
LTCH care.

Proposed Changes to LTCH PPS Payment Rates for the 2007 LTCH
PPS Rate Year

New Market Basket. The AHA supports the introduction of a new market basket
methodology for the LTCH PPS - the rehabilitation, psychiatric and long-term care
(RPL) market basket. While we support this more targeted and current measure of
inflation for the LTCH PPS, we have some reservations about the new methodology. For
instance, to develop the RPL market basket the Centers for Medicare & Medicaid
Services (CMS) had to piece together sufficient data for each of the represented provider
types by using disparate length of stay trimming methodologies. CMS also filled in data
gaps by substituting inpatient PPS data. Thus, we encourage CMS to work with
providers to improve the RPL cost reports to eliminate the need to use proxy data from
the inpatient PPS. We urge CMS to update the RPL market basket on a regular basis,
especially since these providers have only recently converted to prospective payment and
their cost structures may be changing.
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Annual market basket updates are intended to compensate for year-to-year inflationary
increases in the cost of delivering health care services. An annual inflationary update to
the LTCH PPS, and all prospective payment systems, is essential to maintaining an
accurate payment system that helps providers safely care for patients. As such, it is
wholly inappropriate to exclude a market basket update for LTCHs in RY 2007, as
recommended by the proposed rule. The RY 2007 market basket calculation of 3.6
percent under both the RPL market basket method and the current methodology validates
the real inflation costs LTCHs will face next year, which must not be overlooked in the
final rule. In addition, to omit the market basket update to offset coding changes is a
misuse of the market basket.

Proposed Payment Cuts. Each Medicare PPS must set payments at a level that covers
the cost of providing care. Doing so helps ensure that providers have the resources to
deliver appropriate care in a safe manner. Under this proposed rule, CMS would exclude
the 3.6 percent market basket update and reduce overall LTCH payments by 11.1 percent,
largely through the proposed SSO changes. Based on analysis by The Lewin Group, the
combined impact of CMS’ recommendations for RY 2007 would lower Medicare
payments to LTCHs to 5 percent below the cost of providing care. This
unjustifiable outcome would irresponsibly threaten the ability of providers to safely
care for their patients.

Proposed Payment Change for Short Stay Outlier Cases. Medicare prospective
payment systems base payments on the average cost of all patients treated under that
system, given the clinical characteristics and the cost of treatments associated with a
particular group of patients. For the system of averages to be fair and sustainable,
patients with below-average costs are needed to offset losses experienced for patients
with above-average costs. The significance of upholding this principle has been
validated by CMS on many occasions.

When the LTCH PPS was introduced in 2003, the agency stated in the Federal Register
that paying for cases treated in excluded hospitals, such as LTCHs, under the inpatient
PPS would be “inaccurate and unfair” since these cases were not included in the inpatient
PPS system of averages. The agency also noted that paying LTCHs under the inpatient
PPS could result in the systematic underpayment of LTCHs. We support CMS’ views
and therefore, as discussed below, feel that the proposed SSO changes would violate the
integrity of the LTCH PPS by applying inpatient PPS rates to an LTCH population that is
dramatically different from the inpatient PPS population.

CMS proposes to significantly modify the LTCH SSO policy, which is intended by CMS
to discourage LTCHs from admitting short-stay cases. SSO cases have a duration that is
up to 5/6 of the geometric mean length of stay (ALOS) for a particular LTCH diagnosis-
related group (DRG). Currently, SSO cases are paid the lesser of the following:

 the full LTCH DRG payment;
» 120 percent of the LTCH DRG per diem; or
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» 120 percent of the cost of the SSO case.

CMS proposes to modify the current SSO policy in two ways:
* lower the SSO case reimbursement based on 120 percent of cost to 100 percent;
and
* add anew, and substantially lower, payment alternative — an amount “comparable”
to the DRG rate under the inpatient PPS.

The proposed SSO policy falsely equates a short-stay outlier case with an inappropriate
LTCH admission. The rule overlooks the fact that by its very design, the LTCH PPS
presumes a range of lengths of stay including cases above and below the ALOS. The
agency states its concern that SSO cases represent 37 percent of all LTCH cases and that
SSO cases “may indicate a premature discharge from the acute-care hospital and an
unnecessary admission to the LTCH.” However, length of stay on its own is neither an
effective nor insightful indicator of medical necessity. The LTCH SSO policy should
not be adopted as propesed. CMS’ proposal is based on the unsubstantiated view
that all SSO cases are inappropriate admissions and it would penalize L. TCHs for
treating patients who are clinically appropriate for the setting.

CMS also states that by treating SSO cases, LTCHs may be “functioning like an acute-
care hospital.” But CMS has overlooked essential differences between the LTCH and
inpatient PPS case mix. For instance, The Lewin Group has compared DRGs in the
LTCH and inpatient PPS system that are the same and found that the case-mix index for
LTCH SSO cases is more than double the case mix index for general acute hospitals.

A dramatic difference also is found when comparing ALOS. LTCH SSO cases have an
ALOS that is more than twice as long as the ALOS for inpatient PPS hospitals, 12.7 days
versus 5.6 days, respectively. Analysis by Avalere Health found that among the LTCH
and LTCH SSO populations, the presence of the highest levels of medically complex
patients is nearly double what is found in the general acute hospital population. This
directly challenges CMS’ assertion that all SSO cases result from intentionally
inappropriate transfers to LTCHs and makes a clear case that the patients treated in
LTCHs, including SSO cases, are sicker than the patients treated in general acute
hospitals.

These analyses of patient severity and cost validate the need for a separate LTCH
payment system with weights and rates based on the unique population treated by
LTCHs. The studies affirm the inappropriateness of applying an inpatient PPS payment —
based on the average cost of treating an entirely different set of patients — to LTCHs. The
inpatient PPS rates, even when adjusted for outliers, are not designed or intended for the
high-complexity, long-stay population treated in LTCHs. As such, the agency’s
proposal to include inpatient PPS rates among the payment alternatives for SSO
cases is unjustifiable since it is in direct violation of the Medicare principle of
establishing payments based on the average cost of treating specific types of
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patients. And in this case, the LTCH and general acute populations are distinctly unique
from one another.

AHA Recommendations

Recent LTCH growth is being watched closely by Congress, CMS and others. Any
proposed efforts to slow LTCH growth should be based on balanced and thoughtful
policymaking that ensures access for patients for whom LTCH care is medically
appropriate. Adding criteria to the current 25-day ALOS requirement would be a major
improvement in focusing LTCH care on specific populations. Expanding medical
necessity review by clinical experts would achieve the goals of prudently using Medicare
resources and preserving the rights of beneficiaries to access necessary care. Balanced
approaches, discussed in greater detail below, should be used rather than blunt
policies such as the current cap on host-hospital referrals for co-located LTCHs and
the proposed SSO policy changes. Both of these policies fail to focus on the clinical
characteristics and needs of patients and instead rely on overly broad, non-clinical
proxies (LOS and referral source) to determine whether an LTCH admission is
appropriate.

We fully support the June 2004 recommendation by the Medicare Payment Advisory
Commission (MedPAC) to develop more specific LTCH criteria that would expand the
current facility qualification criterion to target medically-complex, long-stay patients.
The pending recommendations from the Research Tniangle Institute International (RTD
are highly anticipated and should be thoroughly examined by CMS and the LTCH field.
We will work with CMS and other LTCH organizations to use the RTI findings as a
basis for expanding the current LTCH criterion. This should be a top priority for
CMS and others concerned about rapid LTCH growth.

We also endorse the June 2004 MedPAC recommendation to require CMS’ Quality
Improvement Organizations (QIOs) to review long-term care hospital admissions for
medical necessity and monitor LTCH compliance with the expanded qualification
criteria. Although CMS has declined to include the review of LTCH cases within the
QIO scope of work, in 2004 the agency reinstituted QIO review of a small national
sample of approximately 1,400 cases, which resulted in the denial of 29 percent of the
reviewed cases. We believe this effort demonstrates that the QIOs are equipped to
perform this function in a manner that preserves access for patients who need LTCH-
level care while identifying and denying payment for cases that should be treated in
another setting.

QIO review places the decision of where a patient should be treated in the hands of
licensed physicians and nurses, rather than penalizing LTCHs for treating cases simply
based on the LOS or referral source. When reviewing LTCH cases for medical necessity,
QIOs apply professionally developed criteria; an assessment of the appropriate medical
care avatlable in the community; and national, regional and local norms. QIO review
also includes safeguards that protect the interests of Medicare beneficiaries. Under the
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QIO review process, beneficiaries and their physicians are eligible to discuss a particular
case with the QIO reviewer prior to a determination. In addition, the QIO reviewer is
required to explain "the nature of the patient's need for health care services, including all
factors that preclude treatment of the patient..." QIO review also includes appeal rights
for beneficiaries. This system would be clinically-focused and therefore a more effective
means of ensuring appropriate patients are treated in LTCHs than the agency’s SSO
proposal and the current policy pertaining to host-hospital referrals to co-located LTCHs.

CMS should authorize and fund expanded QIO review, which would assure
Congress and the Secretary that Medicare funds are being used prudently while
preserving the access rights of Medicare beneficiaries. Expanded QIO review would
be an effective complement to new, more specific LTCH criteria. In tandem, these
changes would help ensure that LTCHs are serving appropriate patients.

The proposed SSO changes wrongly assume that the SSO population is homogeneous.
The SSO population includes cases with LOS ranging from one day to 54 days, and some
even qualify for LTCH high-cost outlier status. Given this wide variability, all SSO
cases should not be treated the same under the LTCH PPS. CMS should change the
way it identifies and pays for SSO cases and implement the following SSO changes:

* Establish a method for identifying a subset of SSOs — very short-stay cases — to
ensure there is no incentive to transfer patients who may be near death.

e This subset of very short-stay cases should be paid at 100 percent of costs.

* LTCH cases with a LOS greater than 20 days should be removed from the SSO
definition. Any case of such a substantial duration is not suitable for reduced
payment. Cases with LOS in this range are consistent with the population
intended for the LTCH setting and should be eligible for the full LTCH DRG

payment.
* Remaining SSO cases should continue to be paid under the current SSO policy.

The AHA appreciates the opportunity to comment on this proposed rule. We are
committed to improving the LTCH PPS and look forward to working with CMS toward
this goal. To discuss any questions or reactions to our comments, please contact me or
Rochelle Archuleta, senior associate director of policy, at (202) 626-2320.

Sincerely,

@JL (o4

Rick Pollack
Executive Vice President




